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PRESIDENT’S
MESSAGE

Our BCPA Journey
Continues

W

elcome to the Winter 2016/17 issue of Paralegal
Press!

My first bit of news is about recent changes
to the Board of Directors. Carmen Marolla and Jennifer
Galvez have stepped down from their Director roles of the
Association. Jennifer Galvez joined the Board earlier this year
at the annual general meeting and was appointed Secretary.
We appreciate the valuable assistance Jennifer has provided
in this short period of time. Carmen Marolla joined us at
the 2011 AGM and was appointed Vice President in 2013.
Carmen represented the Association on several committees
with The Law Society of British Columbia, including on the
Legal Services Regulatory Framework Task Force. In December
2013, Carmen became the first paralegal invited to sit at
the Benchers’ table and provide commentary on the final
report of the Legal Services Regulatory Framework Task Force.
Carmen has been an incredible ambassador for our profession
and the BCPA. I would like to take this opportunity to thank
them both for the work they did for the Association and our
profession.

We welcomed guest speaker Grace Pastine, Litigation
Director, B.C. Civil Liberties Association (BCCLA), who
spoke with us about recent notable BCCLA cases and
how paralegals play an important role on these types of
files. Thank you to everyone who attended, including our
sponsors! Look for yourself and your colleagues in the array
of photographs we’ve featured in this edition.
Don’t forget to renew your membership before December 31
in order to continue to receive all your member benefits. Please
note that now you can renew your membership online by
simply logging into your account, updating your membership
information and paying your membership. You can pay by
credit or choose to receive an invoice to pay by cheque.
We hope you will enjoy this issue of the Paralegal Press,
which contains numerous articles relevant to our profession,
including our regular columns: Your Money, Cap U Update
and Immigration matters.
Finally, on behalf of the Board, I extend our best wishes for
the Holiday Season and wish you a Happy New Year!

Last month, we held our annual fall dinner at the Terminal
City Club. Once again, we enjoyed a very successful event.
Respectfully submitted,
Yves Moisan, President

Discover Canada’s
Unbeatable Combination for
Service & Expertise
Ricoh Canada and Commonwealth Legal
are enabling the realization of a truly digital law firm.
Our teams are working together to provide solutions
that reduce costs for law firms while enhancing
technology capabilities to better service clients’
needs. We bring efficiency and scalability through
well-designed solutions that provide on-site and
remote access to qualified resources, data storage,
web-hosting, ediscovery and document management.
We are known for our professionalism, expertise,
responsive service and commitment to quality.

commonwealthlegal.com
ri co h. ca

Our goal is to design a managed services solution that
will provide you with the greatest services capability
and control while lowering total cost of ownership.

•
•
•
•

Business Services Solutions
Intelligent Mail & Workflow Automation
Digital Imaging and Archiving
Litigation Support & Ediscovery

Contact us today to discuss your current
priorities and how we can help you achieve your goals.
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Are you waiting for your files to be returned to you?
We complete most general filings and searches the same day.
West Coast Title Search Ltd.

New Westminster 604-659-8600
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Victoria
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info@wcts.com | www.wcts.com
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YOUR MONEY
BY DEREK FULTON, CFP,
QTRADE ASSET MANAGEMENT &
PROSPERA INSURANCE AGENCIES LTD.

How to Save Money During the Holidays

T

he holidays can be a very expensive time of year for
Canadians. A simple Google search will tell you that
Canadians has planned to spend $1,551 on Christmas
in 2015, purchasing gifts, travelling, entertaining and other
miscellaneous expenses. Will you spend more or less this
year?
Either way, here are some tips to try to save money during
this expensive time of year.
1. Have a budget. Many people get into trouble during
the holidays by overspending and buying gifts that they
want to buy, more than what they can afford to buy.
This leaves them with credit card bills in January that
takes months to pay off and costs hundreds more dollars
in interest. Having a budget and sticking to it will allow
you to pay your holiday bills on time.
2. Don’t leave the shopping to the last minute. Many
people wait until the last minute to do their shopping.
This leaves them trying to find “that toy that their child
really wants” and has sold out of stores months ago.
Some parents will end up overpaying for these items as
they have waited too long. Planning ahead will help you
stay on budget (and even save time).
3. Consider an IOU. Many stores offer extreme discounts
on Boxing Day. If you have older children, try cutting a
picture of what they are asking for and wrapping this up
with a gift card or cash. The money will go a lot further
the day after the 25th of December than the day before.
4. Shop online. If you need to ship gifts to relatives in
other provinces or countries, try online shopping and
provide the recipient’s mailing address. Many companies
offer free shipping. Take advantage of these offers and

save yourself the shipping costs (and the long lineups at
the courier desk!).
5. Make a list (and check it twice). The holidays bring
out the generosity in people. Many people will buy gifts
for everyone: the mail delivery person, the cashier at the
grocery store, the bus driver…. Think of the people that
you really want to buy something for and make a list.
This will help, not only your budgeting, but also with
making sure that the people you really want to give to
don’t get forgotten.
Derek Fulton is a Mutual Funds Representative with Qtrade Asset
Management and a Wealth Management Specialist with Prospera
Insurance Agencies Ltd., a subsidiary of Prospera Credit Union. He
is a Certified Financial Planner (CFP®), a Fellow of the Canadian
Securities Institute (FCSI) a Chartered Investment Manager (CIM), and
a Financial Management Advisor (FMA) with more than 15 years of
experience in the financial services industry. Prospera Credit Union
provides advice and service related to deposit, loan and mortgage
products. Prospera Insurance Agencies provides advice and service
related to personal insurance and estate planning, business-owner
insurance and succession planning, and employee group benefit
plan solutions. Mutual funds and securities related financial planning
services are offered through Qtrade Asset Management Inc., member
MFDA.

Renew Your Membership!
Dear Valued Member,
By now, you will have received an email informing you that your membership with the BC
Paralegal Association is about to expire.
Please note that effectively immediately the renewal process for your membership must now
get completed online; we no longer provide hardcopy renewal forms. Each member is responsible
for renewing their membership online and for updating their profile information. To renew your
membership, simply click on the link in the email you received and follow the steps outlined there.
You now have the option to pay for your membership renewal fee either by cheque or by credit
card. If you chose to be invoiced for your membership fee, a copy of the invoice will be emailed
to you. Please mail a copy of the invoice together with your cheque. If your firm normally pays for
your membership renewal fee, we recommend that you choose the invoice option and provide a
copy of the invoice to the person who will process the payment.
Regards,
The BC Paralegal Association Team
5
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Put the power of two innovative programs
to work for you!
BC ESTATE PLANNING
by

Move through your files faster than ever when you combine the conveyancing power
of ProSuite with a Wills solution tailored for the BC market, BC Estate Planning.

“

ProSuite is
so easy to use –
easy to navigate,
enter information
and produce great
documents. From
start to finish it is
user friendly!

”

Martyn Westerman
Richmond, BC

•

Complete files in a fraction of the time – Simply enter
data once and virtually all of the necessary documents
will be produced saving you valuable time and minimizing
data entry errors.

•

Share information across both programs and with
third parties instantly – Share client information across
the integrated applications, import title searches directly
from myLTSA and connect with mortgage instructors
without ever leaving the program. Do Process integrates
these solutions to bring you even greater value.

•

Enjoy personalized training and unlimited support –
We will provide you training, customization of your
documents and unlimited support for the lifetime that
you own our products – all at no charge!

It’s easy to get started. Contact us today
for a free no-obligation demo.
Toll free 1.866.367.7648

E inquiries@doprocess.com

www.doprocess.com

Reprinted with permission

BY KEVIN YEE, LL.B.,
STEVENS VIRGIN

Car-Sharing Among Plaintiffs
and Defendants
FEATURES IN PERSONAL INJURY LAW

T

o the chorus of The Clash’s Should I Stay Or Should I Go:
Was it Evo, Modo, ZipCar? Was it Evo, Modo, ZipCar?
car2go’s the other car-share, n’matter what, there’s duty
of care.
The next time you’re stuck in traffic in Vancouver, see if you
can spot the Modo, car2go, ZipCar, or Evo cars around you.
They are the four major car-sharing programs in Vancouver.
Once you notice them, you’ll realize just how popular they are.
For many, car-sharing is a viable option. It can be an outright
alternative to car ownership or just a way to get from point
A to B for the occasional outing. Evo cars are often parked at
hiking and mountain biking trailheads. car2go vehicles are left
at YVR by members flying out of town.
For the personal injury lawsuit, car-sharing introduces a
twist. What if a client comes to you and says they were in an
accident involving a car-share? Whether or not that person
was traveling in the car-share, there are certain practical
considerations.
You may need to figure out who owns the car-share.
Generally, the car-sharing program owns the vehicle. The
owner could be a for-profit company like ZipCar or a co-op
like Modo. The vehicle owner would likely be the insurance
policy holder and so would have third party liability coverage
for protection from lawsuits. Generally, this protection would
extend to the vehicle’s drivers. This coverage varies from
program to program. car2go offers $1 million whereas Modo
offers $5 million.
Based on the specific car-share, the vehicle might be deemed
a rental/leased vehicle. If so, consult the provisions of the
Insurance (Vehicle) Act on vicarious liability of the vehicle
owner and its statutory limits.
Car-shares permit registered members to use their fleet
under terms and conditions. Have a look at those terms
to determine whether the driver had the owner’s consent.
Without consent, the driver may or may not be protected
by the owner’s insurance policy. The issue of consent has
implications on the owner’s vicarious liability for their vehicle’s
driver. It also has serious implications for a plaintiff’s ability to
collect. This scenario could play out if a registered member let
a non-registered friend drive the car-share.
Here’s another curiosity: ZipCar and car2go prohibit
members from using their vehicles in a “negligent” manner.
Strictly speaking, anyone causing an accident – thereby
committing the tort of negligence – would arguably run afoul
of the terms!

7
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What about investigating defences on liability? Perhaps
you’ll need to figure out what route a car-share vehicle took
just before the accident. The speed in which the vehicle
was traveling might be key. Some shared vehicles have
GPS tracking and so useful information may exist with the
registered owner or on the driver’s membership account.
Also, certain aspects of car-sharing may inadvertently lend
themselves to negligent driving. Find out if the driver was
in a rush to return the car-share at the end of a reservation
window. Or perhaps the driver was speeding as a result of a
pay-per-minute system.
These are just a few novel considerations that car-sharing
introduces to the typical personal injury lawsuit. It illustrates
how the practice of law adapts to the ever-changing ways we
use our roads. Car-sharing isn’t the only development. Mobi
has just introduced bicycle-sharing in Vancouver. And Uber
may eventually make a triumphant return to our province.
Time will tell how personal injury law will evolve as new
transportation options emerge.
Kevin Yee practises civil litigation and personal injury law at
Stevens Virgin. He thanks Karen New, Alifya Curtin, Keiko Jacobs,
Kate Binette and Dacyl Armendariz.
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CBSA & Danger
Opinions
BY SARA ADEL, B.A.
SHERRITT GREENE
IMMIGRATION LAWYERS

The danger opinion is a vast and very specific topic I came upon while working on a file recently. A lot has been written about the topic mostly
by Canada Border Services Agency (CBSA) Enforcement Unit and IRCC manuals, including the Immigration Regulations. I’ve quoted these
sources extensively in this submission; sources are included at the end of this submission.

D

anger opinions allow the Canada Border Services Agency
to remove individuals who are a danger to Canada. The
Minister of Citizenship and Immigration has the power to
issue a danger opinion against any person that is believed to be
a danger to the Canadian public or to Canada’s security.
The CBSA investigates immigration violations and removes
persons who do not have a right to enter or stay in Canada. The
ability to remove people is vital to the integrity of the immigration
system, and to those who come to this country lawfully.
All individuals have the right to due process (the various
levels of appeal and judicial review) before a removal order
becomes effective or can be enforced. However, once
individuals have exhausted all avenues available to them, they
are expected to obey Canadian law. But, just how far can the
definition of “danger” to the public be stretched?
When evaluating an individual’s risk to the public and
Canada’s safety in general one should consider the following
determinant factors:
1. C
 riminal history and established patters of violent criminal
behaviour;
2. T hreats of violent behaviour that suggest present or future
danger to the public;
3. C
 onvictions for serious offences involving but not limited
to violence, weapons, drug trafficking, human smuggling
and sexual offences;
4. T he level of involvement of the person in the acts committed;
5. T he level of threat—either direct or indirect—the person
presents to the security of Canada;
6. Individual’s current lifestyle including employment, etc.;
7. F amily ties in Canada;
8. L ikelihood of reoffending; and
9. C
 haracter references from reputable persons who can say
good things about the individual in question.
Investigation Process
CBSA officers across Canada investigate people who may have
breached the Immigration and Refugee Protection Act (IRPA).
They work closely with the RCMP, local police and other agencies
and, when necessary, can arrest, detain and remove people who
have breached the Act. Investigations can begin with police
reports, tips from the public, or the person’s own admission.
If there is sufficient evidence of a breach having been
committed, the officer may submit a report to the Minister’s
delegate. The person under investigation may then face

8
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an administrative process for less complicated breaches, or
an admissibility hearing presided over by a member of the
Immigration Division if the breach is more complicated.
Who is responsible?
Local and regional CBSA staff, including immigration
enforcement officers, hearings officers and delegates of the
Minister (usually local CBSA managers, supervisors or officers),
are involved in the investigation and admissibility hearing
process. Members of the Immigration Division of the Immigration
and Refugee Board (IRB) conduct admissibility hearings. The
IRB is independent of the CBSA and its members are trained
in immigration law. Removal orders may be appealed to the
Immigration and Appeals Division (IAD) of the IRB.
Admissibility Hearings
When a more complicated breach of IRPA is alleged, the
Minister’s delegate reviews the investigation report and refers
the matter to the Immigration Division for an admissibility
hearing. Admissibility hearings are similar to court hearings
and are generally open to the public. However, they are held
in private if they concern refugee protection claimants or if the
Division determines that there is:
•D
 anger to a person’s life (for example, a person may be
testifying in a case involving organized crime);
•A
 serious possibility that the fairness of the admissibility
hearing would be jeopardized (for example, a woman
may be reluctant to testify against her husband if the
admissibility hearing is held in public); or
•A
 risk that information involving public security might be
disclosed (for example, the admissibility hearing concerns a
person who is inadmissible on security grounds).
Like a judge, a member of the Immigration Division
presides over the admissibility hearing and listens to evidence
presented by an officer representing the Minister, the person
in question and his or her representative, if there is one. Unlike
a court hearing, however, there is no jury and there are fewer
restrictions on evidence. At the end of the admissibility hearing,
the member decides if the person is admissible. If the person is
admissible, he or she is allowed to enter or remain in Canada.
The member may set conditions.
If the person is inadmissible to Canada, a removal order that
requires the person to leave the country is issued. The member
can also decide if the person should be placed under detention
or if conditions should be imposed upon release.
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CONTINUED, FROM PAGE 8: CBSA & Danger Opinions
Removals

Pre-removal Risk Assessment (PRRA)
IRPA provides a formal structured process for reviewing
risk before a person is removed. The person can apply to the
Minister of Citizenship and Immigration for a pre-removal risk
assessment (PRRA), which determines if the person would be
at risk (i.e., torture, cruel and unusual punishment) if returned
to his or her country of nationality.
PRRAs are conducted by Immigration, Refugees and
Citizenship Canada (IRCC). You can apply for PRRA if you are
in one of the following three scenarios:
• Scenario 1: You were refused by the IRB for the first time
and either did a judicial review and were dismissed or
denied; or you did not apply for a judicial review at all.
• Scenario 2: If you have in the past made a refugee claim
in Canada (including if you withdrew or abandoned your
previous claim), you are not eligible to make a second
refugee protection claim. But you can apply for a Preremoval risk assessment if you have been out of Canada
for at least six months since your previous claim.
• Scenario 3: You were refused refugee protection because
of the exclusion clauses (basically some form of serious
criminality) or you are inadmissible on grounds of security,
organized criminality or violation of human rights. You
cannot receive protected person status and therefore you
cannot apply for permanent residence. However, if IRCC
decides that you are at risk, they may decide not to remove
you. In making a decision in such cases, CBSA will balance
the danger or security risk you pose to Canada against the
risks you will face if you are removed.
Notification of the Pre-removal risk assessment (PRRA) is sent
by officers of the Canada Border Services Agency (CBSA), but
the assessment is done by officers of IRCC, PRRA Unit. When
you apply for PRRA, you must use the PRRA application form.
The application form is available in English or in French. You
have the right to make a PRRA application in either language.
This is the day you were given the PRRA application. The day
after notification is Day One.
If you receive (in the mail) the notice from CBSA letting you
know that they are ready to remove you from Canada, this also
includes a Notice to Appear at a meeting with a PRRA officer
(In a very few cases, you will get the application upon being
declared ineligible for determination at the IRB).
The decision will normally be made based on the written
information submitted, but in a few exceptional cases there
will be a hearing. A hearing may be necessary if the new
evidence concerns credibility, or is central to a potentially
positive decision. If this is the case, you will be notified of
when and where the hearing will take place, and the matters
or facts they will address. Be aware that Legal Aid only very
rarely funds PRRA cases, but it is still highly recommended to
have counsel at this stage of the process.

Removing individuals who do not have a right to enter or
stay in Canada is essential to maintaining the integrity of our
immigration program and to ensuring fairness for those who
come to this country lawfully. A removal order can be appealed
in certain situations. People cannot be removed from Canada
if they have appealed a removal order and the appeal has not
been decided, if they are involved in another legal proceeding,
or if they have been found to be people in need of protection.
Who is responsible?
CBSA officers carry out removals. In some cases, RCMP
officers or medical personnel may assist them. Either an officer
or a member of the Immigration Division of the Immigration
and Refugee Board (IRB), which is independent of CBSA, issues
the removal order, depending on the type of removal order
required. The IRB’s Immigration Appeal Division (IAD) hears
appeals of removal orders. The Federal Court Trial Division may
review the IAD’s ruling.

Sources:
http://www.immconsultant.net/cbsa/immigration-violations
http://www.cbsa.gc.ca/security-securite/screen-verific-eng.html
http://www.cic.gc.ca/english/resources/manuals/enf/enf28-eng.pdf
Sara Adel, B.A. (UBC), Paralegal Studies Diploma (Capilano
University), is a Paralegal with Sherritt Greene Immigration Lawyers
in Calgary. She specializes in immigration law, providing assistance
to clients and corporations in Canadian immigration matters. Sara
is a member of the BCPA.

Become an
Immigration
Consultant
UBC Certificate in Immigration:
Laws, Policies and Procedures
Help others immigrate to Canada. Our part-time or accelerated
programs can get you started on an exciting addition to your
career. Complete the program at UBC Robson Square in
downtown Vancouver or 100% online. The next program starts
in January 2017.

Apply now. Seats are limited.

cstudies.ubc.ca/bcpa

If you are accepted under the PRRA, you are granted
protected person status and you can apply for permanent
residence. If you either do not apply for a PRRA or your
application is refused, you will normally be removed.
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Save Time and Increase Productivity
using myLTSA Services

T

he Land Title and Survey Authority of BC (LTSA) would
like to highlight the following myLTSA services designed
to help you streamline work and get accurate results
faster:
Order Tax Certificates Online (TCOL)
Save time and work seamlessly by ordering tax certificates
directly within myLTSA.
Using either a Parcel Identifier (PID), roll number, or home
manufacturer number, customers can order tax certificates
from participating municipalities in British Columbia, and pay
by using their myLTSA deposit account. Once ordered, the
electronic tax certificate is delivered to the myLTSA Inbox and
forwarded to your email if requested.
Electronic State of Title Certificates (eSTC)

document online with others while maintaining document
integrity. Just go to Other Requests and complete the
information in the Order State of Title Certificate screen.
Parcel Activity Notifier (PAN)
This service delivers convenient and timely alerts, providing
you with:
• Real-time knowledge of actions taken by participating
parties in multiple-party real estate deals, including when
a lender files to discharge a mortgage.
• The ability to take immediate action upon notification to
attain clarifying information or decide on next steps.
• Awareness of unexpected changes to titles, improving risk
management.

Why wait for the delivery of a State of Title Certificate?

• Convenient ordering of related documents, plan or titles
from the subscription details.

For the same price as ordering a standard State of Title
Certificate through a land title office, this myLTSA service
enables you to receive a State of Title Certificate online,
quickly and safely. You also gain the flexibility of printing
the certificate on your preferred paper stock and sharing the

Subscriptions for a 180-day period are $5.00 and are
subject to the myLTSA service charge and applicable taxes.
Learn more about these services by calling myLTSA Technical
Support at 604-630-9630 (or 1-877-577-5872 if calling from
outside the Greater Vancouver area).

Visit us online!
cle.bc.ca/twitter
cle.bc.ca/facebook
cle.bc.ca/linkedin
cle.bc.ca/youtube

www.cle.bc.ca
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CaseMap: A Litigation
Case Management
Thinking Tool
BY STEPHEN ELLWOOD &
STEPHANIE WILLIAMS,
ellwood EVIDENCE INC.

W

hether legal teams are looking for a system
that spans the entire spectrum of the Electronic
Discovery Reference Model (EDRM), or one
that can be accessed from anywhere, there are always
challenges in finding the perfect tool or tools to accomplish
a team’s desired goals. With ever-changing and advancing
technologies, legal teams are moving away from the ‘model
of yesterday’, where everyone used the same program
because everyone else was using it, despite limitations.
Rather, legal teams are realizing that each file or project is
unique and each project requires unique tools.
LexisNexis Canada Inc. is leading the pack in this area,
offering a large suite of products that continue to advance
apace with cutting-edge technology. This collection of
tools spans the EDRM; they have products that, when used
together, will take users from start to finish.
CaseMap for End-to-End Case Management
When selecting a litigation software tool, many legal
teams struggle with finding one that suits all of their needs.
Say hello to CaseMap. CaseMap is a tool that can be used
from the early stages of a case straight through to the
courtroom. It presents a platform to start a case off right;
a place to create a repository to manage the critical details
of the case: What are the issues here? Who are the people
and organizations involved? How do those people and
organizations relate and connect to one another? What
are the key dates in the case? And more. Critical details
that everyone involved can access, enhance and support.
These details include the documentary evidence in the
case. It enables users to organize documents for review,
perform a thorough review capturing insights that flow
from the documents, and gives them the ability to take the
whole picture of the case, including documents to court or
discoveries. CaseMap allows users to document their case;
to list and define the people, as well as the organizations
and places they touch on the case. In the early stages—even
before the documents arrive or before the review stage
starts—it is that single place that all members of the legal
team can visit to review the early information about the case.
CaseMap holds the pleadings and keeps them separate from
the client documents. It gives users the ability to capture their
research, itemize authorities and extract key elements from
those authorities and tie them directly to the facts and issues
in the case. With this rich context, CaseMap can be used to
develop the theory of the case , as well as defend it.

11
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The Facts
CaseMap’s best feature is its fact-building capability. What
are the facts of the case? How are these facts supported in
the evidence? CaseMap’s data model revolves around the
facts not simply the documents. As users review documents
and gather information, they extract specific details and
expand their thoughts and the narrative around these facts.
The facts get supported by linking individual words, sentences
and paragraphs from the source evidence. Why do we claim
‘X’? Click the link from the ‘X’ fact and CaseMap presents the
very paragraph in the documentary evidence that supports
that claim – done. Facts also link to specific people, places,
organizations, events and issues. Issues supported by facts
allow the development of a grounded theory of a case.
The Context of a Chronology
Facts are critical, but alone they are not enough. CaseMap
brings further context by bringing those facts into a
chronology; that is, as the facts are collected, not after ‘the
fact’ as a separate task. Facts in a timeline provide meaning.
We have seen this first-hand in our experiences, working with
Counsel who are using CaseMap in the courtroom. During
the lifespan of a case, we get digital and document evidence
along with discovery transcripts and testimony. All of these
offer elements of the timeline. There are situations where a
witness may contradict the timeline. Unless Counsel has the
timeline in front of them, it is impossible to respond to those
contradictions on the fly with supported facts. If Counsel is
working with a well-prepared case within CaseMap, should a
witness refer to a person, event, or place, they can quickly call
up all the relevant information about that person, event or
place to measure the testimony against the facts of the case.
If a challenge is required, Counsel can cite the documents
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CONTINUED, FROM PAGE 11: CaseMap: A Litigation Case Management Thinking Tool
linked through CaseMap down to the specific paragraphs.
Reporting
CaseMap provides outstanding reporting. Paper and PDF
reports enable the CaseMap user to hand over lists of facts,
people, organizations, events, and supporting documents
crafted to support the claims of counsel. Creating custom
reports is fast and easy; not a specialist task at all.
In addition to getting facts and information before the
courts, CaseMap reports can be used to produce a Schedule
to an Affidavit of Documents and provide documents to
experts and co-counsel who are not using CaseMap.
Searching the Document Set

though you were sitting at your desk at the office. At the
same time, staff back at the office can continue working on
the case, adding new documents to the file and performing
their daily routine. The Replica and Synchronization process
of a CaseMap file is very intuitive. When you return to the
office, your changes are brought into the central CaseMap
case file. When you need to leave, you create a new replica
and take the whole case with you again, up-to-date and
complete.
Sometimes you have a team with you in court, discoveries
or mediation, and everyone requires access to the case
materials. Do you set up an unreliable local network in
the courtroom and hope for the best? Not with CaseMap.
CaseMap’s replica process provides every team member
with their own complete set of documents and case data.
Each one can add information and work on the case. When
everyone returns to the office, each replica gets synchronized.
Summary
CaseMap bridges the gap between document
management, document review and file/case management,
all of which have very different meanings. To be clear,
CaseMap is ALL of these.
• As a document review tool, CaseMap gives users a place
to hold their client documents, and provides users with
the platform to review them, mark for relevance and
privilege, and ultimately produce them.

A picture of a document does not contain ‘searchable
text’. Many PDF productions include image-based documents
with no underlying text. CaseMap overcomes this common
problem with a built-in Optical Character Recognition (OCR)
facility. Any document added to the CaseMap database will
be OCR’d. Its content will become searchable, and if you are
looking for documents that contain a specific word or phrase,
CaseMap can search the documents and provide a reviewable
list, taking you to the ‘hits’ within each document. Users can
analyze their data by both searching and filtering. Not only
can the inside of the document be searched, but CaseMap
enables users to search all data fields – both fields that users
have populated with derived metadata and fields that have
been objectively or subjectively populated. Filters give users
an efficient way to examine subsets of the coded data,
allowing them to drill down to the specific documents they
want to look at.
The Whole Case with you – Inside and Outside the
Office
What good is a well-organized case file if you don’t bring
it to court? Do you rely on ‘spotty’ courthouse WiFi? Do you
print what you need? Not with CaseMap. Users can create a
full replica of a case to bring with them—documents and all.
It is the true paperless practice. No need for WiFi or tethering
your phone to ensure you have everything you need. While
away from the office, you can continue to work in CaseMap,
adding items like documents, facts, people, and more, as
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• As a document management tool, it has designated areas
to hold other documents related to their case such as
pleadings.
• As a file/case management tool, CaseMap provides
users with tools to create powerful timelines, build out
facts, manage undertakings, track exhibits, and develop
questions.
More than anything, CaseMap is a ‘thinking tool’, giving
users a place to collect, manage and process their work
product and thinking, combining them together into a
complete picture of the facts of the case and the law leading
to the right outcome.

Stephen Ellwood is the CEO of ellwood Evidence Inc. (eEI), a
LexisNexis CIC specializing in law-firm support. They offer services
in forensics, collections, litigation support, and eDiscovery. Steve
has more than 30 years of experience supporting law firms across
Canada.

Stephanie Williams is a licensed (non-practicing) paralegal in
Ontario. In 2004, she completed her law-clerk certification from
the Institute of Law Clerks of Ontario. She has worked in the areas
of litigation support and eDiscovery supporting lawyers and legal
teams in the small, mid, and large law sectors since 2005. Since
2014, Stephanie has led the eDiscovery team at eEI.
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EVENTS

BCPA Annual Fall Dinner
Thursday, November 17, 2016

O

n Thursday November 17, 2016, the BCPA, along with
their sponsors, hosted the annual Fall Dinner at the
Vancouver Terminal City Club. The event was sold out!
This is a testament to our ability to host sensational events that
draw our members together again and again; the unyielding
enthusiasm of our sponsors to continuously connect with us
in a fun and social environment; and—most importantly—the
passion and camaraderie of our people. We feel proud of all of
this.
We had the distinct pleasure of listening to Grace Pastine,
the Litigation Director of the B.C. Civil Liberties Association.
Ms. Pastine presented on recent notable BCCCLA cases,
which included death with dignity and solitary confinement in
Canadian prisons, and on and the role paralegals play in such
cases. The presentations were incredible and definitely touched
us all, which was apparent from the standing ovation. It was an
honour to listen to Ms. Pastine speak.
Michele Ross, BCPA Director, was the MC for the evening
and did a fantastic job keeping the evening’s events flowing.
The Terminal City Club, as always, provided a wonderful
venue with an absolutely delicious buffet!

13
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The event would not have been possible without the
generous contributions of our sponsors:
 latinum Sponsors: Commonwealth Legal (a Division of
P
Ricoh Canada Inc.) and Do Process Software.
 old Sponsors: Viewpoint Medical Assessment Services Inc.
G
and ZSA Legal Recruitment
Silver Sponsors: Dye & Durham and Capilano University
 referred Suppliers: The Continuing Legal Education
P
Society of British Columbia (CLE BC) and ARC Document
Solutions
Additional thanks and appreciation for the many wonderful
door prizes donated by Commonwealth Legal, Viewpoint
Medical Assessment Services Inc., ZSA, Capilano University,
Dye & Durham, CLE BC, R. Johnson Consulting Inc., Reportex
Agencies Ltd., The Legal Freelance Centre, i-worx, NYRC,
Charest Reporting, Arlyn Recruiting, TCS Forensics Limited,
Thomson Reuters Corporation, Triage Data Solutions, Systems
Auditing Inc., LexisNexis Canada Inc., DiscoverEDT and
AssessMed Inc.
The BCPA looks forward to hosting more events for its
members in 2017!

2016 BC Paralegal Association, All Rights Reserved			

www.bcparalegalassociation.com

EVENTS

BCPA Fraser Valley Event
Thursday, September 29, 2016

O

n Thursday September 29, 2016, the BCPA, along with
their sponsors, hosted the 2nd Annual Fraser Valley
Event.

The Old Surrey Restaurant venue was the perfect location,
with great food and top-notch service. We had a total of 25
attendees, and some great door prizes.
The event wouldn’t have been possible without our always-

generous sponsors:
Platinum Sponsor: Cira Medical Services
Gold Sponsor: Do Process Software
 referred Suppliers: Arc Document Solutions and The
P
Continuing Legal Education Society of British Columbia CLE
BC).

REMEMBER TO SIGN UP!

Lunch & Learn
january 17, 2017

Diane Cronk of Arlyn Recruiting will speak on
“A Passionate Career: Where Can it Take You?”.
For more info, visit:

www.bcparalegalassociation.com/events/bcpa-lunch-learn-6
14
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BY DEB JAMISON,
CAPILANO UNIVERSITY

CapU Update: Paralegal Program
University-wide update
Everyone at Capilano University felt thrilled to have Paul
Dangerfield join the university as its new President and ViceChancellor on October 1, 2016! Paul acted as the Executive
Director and Vancouver campus Dean of the New York Institute
of Technology and was Dean of Capilano University’s Faculty of
Business & Professional Studies from 2006 to 2009. In his new
role, Paul plans “to lead Capilano University forward in pursuit
of its vision and mission as a teaching-focused university
that promotes student success, career preparation, and lifereadiness for graduates to contribute as responsible citizens
in a rapidly changing world.” You can learn more about Paul
at https://www.capilanou.ca/about/president-office/bios/ourteam/Paul_Dangerfield/.
Capilano University is now offering the following two
3-credit field schools in 2017, of which a few of our Legal
Studies students plan to take advantage of.
London Field School
• February 9 – 19, 2017
London Field School provides students with a unique
opportunity to experience the diversity of London and other
parts of the UK through the lives and experiences of British
people. With pre-trip classes, field school journals, analysis and
a post-trip assignment and presentation, students will reflect on
the needs of Canadian individuals and organizations wishing to
conduct business in and with the UK.
The field school includes visits to British industry and to
traditional visitor attractions. Students will also take part in
local cultural experiences in and around London and other
parts of England. Students will enjoy an authentic visitor
experience and gain the required skills to communicate in a
cross-cultural business environment. Hosted in part by the
University of Greenwich, this field school will immerse CapU
students into London’s eclectic and vibrant culture.
Hungary Field School
• April 25 – May 7, 2017
The Hungary Field School is an exciting chance for an
academic and cultural interval for students who are interested
in an engaging international experience. Students from a
diverse program background will travel to Budapest for a
cultural orientation, then travel to Pécs, a university town,
where participants will complete their academic projects. This
field school will be hosted by the University of Pécs on their
beautiful campus. This opportunity is limited to 20 students.
School of Legal Studies update
We have had a busy fall in the School of Legal Studies! We
continue to have waitlists for all program options in the School;
the paralegal diploma, degree, and certificate programs are all
in high demand. In fact, there was such high demand for LAW
200 – Torts I this fall that we ended up having to offer three
15
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sections of LAW 200 – Torts I for our certificate and part-time
degree students. The Legal Administrative Assistant program
also continues to have a lengthy wait-list.
We continue to look at possibilities for new electives
to broaden our certificate and degree programs and will
announce them as they get approved for offering.
We have begun to take steps to make our Diploma program
a post-baccalaureate program because most—if not all—of our
diploma students already have undergraduate degrees or the
equivalent. It will not be a Master’s credential, but will be more
advanced than a Bachelor’s degree.
We are delighted to welcome a new member to our faculty!
Celeste Chamberlain, who is a successful lawyer practicing at
Farris, Vaughan, Wills & Murphy LLP until September 2016,
will join us in spring 2017 to teach two sections of LAW
140 – Family Law and Procedures, online and in our daytime
program. We look forward to working with Celeste and we
feel certain that she will be a great addition to our team.
Also, for the first time ever, the following courses will be teamtaught by a lawyer and a paralegal. Sara El Rayess is a paralegal
in the International Trade and Arbitration Group at Borden
Ladner Gervais, and Christopher Hardcastle, LL.B. is a former sole
practitioner, now a full-time instructor at the university.
• L AW 240 – Estates and Procedures (substantive and
procedural law)
• L AW 340 – Company Law (substantive law – Chris
Hardcastle)
• L AW 342 – Corporate Procedures (procedural law – Sara El
Rayess).
We think that Chris and Sara will make a fantastic team
(they bring varied educational and professional backgrounds to
the table) and that the students will benefit greatly from this
teaching model.
The School of Legal Studies always looks for ways in which
to add to its legal programming to support the legal industry.
We encourage you, working in the paralegal profession, to
send us your suggestions (legalstudies@capilanou.ca).
Wishing you all well over the 2016 holiday season!
Deb received a Bachelor of Arts (Psychology major) from The
University of British Columbia in 1990 and her Paralegal Diploma
from Capilano in 1993. She has worked as a paralegal ever since,
focusing in the areas of personal injury and insurance litigation.
Deb currently works on a contract basis with Stevens Virgin in
Vancouver. Deb teaches Basic and Advanced Litigation Procedures,
Law Office Procedures, and Practicum in the Paralegal Program and
Basic Litigation Procedures in the LAA program. She provides an
up-to-date practical focus and experience on the roles of paralegals
and LAAs in law firms. Deb joined the School of Legal Studies in the
Faculty of Business & Professional Studies in 2005 as an instructor
and is currently the convenor of the Paralegal Diploma program.
She is also a senator, chair of the Senate Curriculum Committee,
and the immigration liaison for the University. Deb rewrote the BC
Guide to Civil Litigation for Thomson Reuters in 2010 and continues
to update the Guide three times a year. Deb is also a member of the
BC Paralegal Association.
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Four Steps to Increase
Your Confidence,
Happiness &
Productivity

BY LUCAS MATTIELLO,
LEVEL UP LIVING

W

hen presenting to an audience of business
professionals, a common question is: “Improving
my public speaking abilities would be good, but
it’s such a small part of my role. Is it worth it?”
If the training was only the technical side of public speaking
and you’re not actively giving presentations, then consider
other training that would prove more valuable for your career
development.
But we focus on communication confidence, which focuses
on how you communicate in every situation, because—at its
core—confidence is directly tied to your levels of assertiveness,
self-respect, and the ability to effectively convey your message
with clients, attendees at meetings, colleagues, and in
presentations if you do them.
To crystalize this situation, I’ll share an email received from a
paralegal in Toronto who felt frustrated and didn’t feel like she
was being heard or respected at work.
“I can be assertive all day long, but I feel like I’m not
being heard; nobody is listening. This mostly applies to
correspondence with third parties awaiting feedback – I can
follow up each week for 4-6 weeks before I get a reply. More
importantly, a reoccurring scenario that I deal with on daily
basis is trying to leave the office on time. I’m consistently
late to personal appointments, but I’m never late for work,
will starve myself until 2-3pm for breakfast/lunch and always
willing to stay late. I’ve always struggled with work/life balance
in every position, being so accommodating that I’m sacrificing
my health and social/home life and friendships. “Just yesterday,
I was required to stay late 30-40mins for a task and I was late
for a personal gathering. I must’ve said I need to leave about
five times, I also said I’m leaving now. I would appreciate any
input you might have dealing with value of personal time and
being taken seriously without having to make a big fuss!”
In this situation, there’s a number of scenarios described,
value of personal time, not being taken seriously or feeling
respected, not being heard, delaying food to keep working,
etc. These situations are all related to one core item:
Lack of confidence
There are a number of factors related to the lack of
confidence; here’s a few:
1. W
 e train people how to treat us. This can be a challenge
to accept, but once embraced, it becomes very
empowering as it marks the shift of taking complete
responsibility for our lives. Otherwise, people get stuck
in a state where “people do things to me” instead of “I
choose to do this.”

2. Often, past events and our upbringing lead to our view of
what a “good boy/good girl” does. Without delving into
and examining our past, people will continue to play out
these behaviours as it’s all we know. That is why looking
into it, while difficult, is liberating because then you have
awareness of “Why do I do that?”
Is my top priority to please others even at the cost of my
own happiness and well-being? If so and you’re frustrated
and committed to making a change, the more important
question will be “What will I choose to do differently?”
3. At a deep human level, we crave acceptance. This plays
out in trying to find your “tribe” so you fit in, but can
also play out in the world, which we’re seeing in these
examples of “What do I need to do to be respected/be a
good employee?”
The challenge to all of the above-mentioned scenarios is it
appears to be a case of trying to have your efforts validated
and acknowledged by your sacrifices and lack of respect for
personal time. While this is not consciously decided, it comes
from the actions. The clear statement to this was: “I’ve always
struggled with work/life balance in every position, being so
accommodating that I’m sacrificing my health and social/home
life and friendships.” From what was mentioned, when lack
of confidence is the challenge, the unconscious questions we
run our day on is: “What else can I do for you?” This results
in poor work/life balance, as the mindset will be on “people
pleasing”. There will always be more tasks and/or sacrifices
to make and you will likely be “beating yourself up” with
questions about:
• Why don’t people respect me?
• Don’t they see all that I do for them?
• Why can’t I handle this?
And this often leads to resentment, frustration, and an
employee that withdraws. A vicious cycle of resentment
ensues. When one feels disrespected, they will people please
even more until they ultimately disengage because they can’t
people-please their employer.
How you can turn this around and increase your confidence

Say No. The people-pleaser by default will say “yes” to
every task presented because they “don’t want to let others
down.” But then they get overloaded and can’t complete
all their tasks. This leads to upsetting the very people they
are trying to please because didn’t complete their tasks and
they beat themselves up for not being able to accomplish
everything. Saying “no” is a powerful muscle to build as it
cont’d on page 17
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CONTINUED, FROM PAGE 16: 4 Steps to Increase Your Confidence, Happiness & Productivity
leads to increased assertiveness.
This can be a challenge, but is a breakthrough. At work, if
you were to say no to a task, it’s effective if you mention why
it’s counter-productive to take the task or highlight that you
have other tasks that are more priority at the moment. This
qualifies the “no” and shows you’re thinking of the company’s
success.
Leave meetings on time. Place a time constraint. For
example, “I look forward to this meeting and will leave at
5:00pm, so let’s get started. When it comes closer to 5pm, say
“Okay. We have five minutes left, let’s wrap up.” At 5pm, shift
your feet and body towards the door. This is a non-verbal way
to indicate you’re leaving. Then start packing up your stuff,
thank them and take that first step towards the door.
As you walk out, you may feel guilty, but once you get
outside, relish in the fact you’re taking your power back. This
is a muscle that will strengthen with time and you’re training
people that your time is to be respected. They will respect your
time more with each meeting.
Get comfortable with discomfort. When people start to
take their power back, there’s often a transition period where
people are uncomfortable, as change scares others. They have
been used to you putting their needs before yours, so a shift
will throw them off at first.
Stay strong with this as the beginning is the most difficult
part. But don’t worry – it becomes easier with each action.

the
viewpoint
advantage

You may hear whispers that “You’ve changed.” Embrace this,
because Yes! You have changed! You’re taking your power
back! Everyone around you will adjust to your new behaviour.
A more confident You will be more productive and happier for
the company, so it’s in their best interest and more importantly,
it’s in yours.
Come face to face with what’s created these
behaviours. As mentioned, there’s a series of blind spots we
have in why we do certain actions and these lead to a lack of
confidence and personal power.
It is a life-changing process to discover why we do certain
actions and make the shift to more confident actions and
ultimately a happier, more fulfilled life.
I hope you implement these steps and increase your
confidence. If you identify with this article and would like
to see how our training could help you make a fast change
to increase communication confidence, visit our website at:
LevelUpLiving.com
Lucas Mattiello founded Level Up Living with the inspiration
gained from evaluating his own life, identifying areas he wanted
to change and taking action. He uses his experiences of living
with anxiety for 15 years, the self-management tools he used
to conquer anxiety, and experiences as a Certified Professional
Coach to connect with clients. Lucas is passionate in empowering
people with the tools, techniques, and strategies necessary to
communicate with confidence. He is an internationally renowned
trainer that has been featured in Forbes and numerous news shows.
His corporate clients include Vancouver Coastal Health, BC Oil & Gas
Commission, and Cactus Club.

As one of the first assessment companies in Western
Canada, Viewpoint provides unparalleled service and
insight into the world of Independent Medical Assessments.
We are committed to providing you with timely, unbiased,
evidence-based expert reporting.
We pride ourselves in having access to over 1,300 experts
across Canada and a Total Quality Assurance Program
second to none. For over 20 years, our team has a proven
track record of delivering the highest quality independent
assessments with impeccable customer service.

Experience the Viewpoint difference today!

For more information, visit our website:

www.vp-group.ca

Or contact Alissa Taylor at Alissa.Taylor@vp-group.ca
17

Winter 2016/17

			

2016 BC Paralegal Association, All Rights Reserved			

www.bcparalegalassociation.com

PARALEGALS | LEGAL ASSISTA N TS | L AW F IRM MA N AG E R S
CO RPORATE S ECRE TA RI E S | P E RMA N E N T & C ONT R ACT

Get to Know Your
BCPA Directors!
Michèle Ross
Michèle became a Director with the
BCPA in April 2016, and now chairs
the Education Committee.
Michèle has worked in the legal
field since 1993, focusing on family
law. She has worked with Carol W.
Hickman, Q.C. in New Westminster for
more than 20 years. During this time,
Michèle attended Capilano University and obtained her
certificate in the Paralegal Program in 2003. She became
a designated paralegal after June of 2012 when the Law
Society of British Columbia approved rule changes allowing
BC paralegals to perform additional duties.
Michèle’s combined education and experience background
gives her the skills to work in a fast-paced family law practice
and to work closely with clients during difficult emotional
times. In particular, Michèle had the opportunity to represent
a client at a family law mediation after the Benchers of the
Law Society of BC approved amendments to the BC Code of
Professional Conduct in December of 2015.

WE ADVERTISE ONLY A SMALL PERCENTAGE
OF OUR JOBS.

She has provided written materials and presented at a
number of courses for CLEBC over the years. Most recently,
Michèle hosted the five-part series CLE-TV: Paralegal Core
Competency Series launched in May and June of 2015.
Michèle enjoys hot yoga classes to de-stress, and boating in
the coastal waterways of BC with her significant other. Last
winter, Michèle took her first ski lesson. We’ll see what this
winter brings!
Contact her at michele@bcparalegalassociation.com.

Valerie Hollingdale

VISIT

Valerie Hollingdale has been a valued
member of the BCPA for almost 10
years. She joined the BCPA in 2007.
This year, Valerie joined the Board
of Directors, taking on the role of
Marketing Chair. She recently became
Sponsorship Co-Chair as well.

ZSA.CA FOR THE FULL PICTURE.

Valerie has worked as a paralegal at
Borden Ladner Gervais for nine years,
specializing in construction litigation and managing large
multi-party litigation files. She holds a Bachelor of Legal
Studies degree from Capilano University.

Oriana Garcia | Consultant
604.681.0706 • ogarcia@zsa.ca

C a n a d a ’ s

L e g a l

R e c r u i t m e n t

F i r m

T M

In her spare time, Valerie enjoys yoga, hiking, reading,
baking, traveling, sleeping and drinking good coffee.
Contact Valerie at valerie@bcparalegalassociation.com.

© 2007-2016 ZSA Legal Recruitment Limited. ZSA, the ZSA logo, and CANADA’S LEGAL RECRUITMENT FIRM are trade-marks of ZSA Legal Recruitment Limited.
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Understanding
Medicolegal Functional
Assessments
BY DR. RICHARD VEERAPEN, FRCSEd(SN), LL.M &
RAPH KOWALIK, M.Sc.Biomed, B.KIN, D.S.Sc, FCE

T

his is the first of a series that will provide brief
descriptions of Independent Medical Examination (IME)
assessor expertise, including short summaries of the
training backgrounds of the different categories of health
care professionals who conduct assessments for legal and
insurance purposes.
The accurate identification of the ‘best-matched’ expert
for a specific type of medicolegal assessment contributes to
control of costs and loss of time, while sparing the claimant
from inconvenience. This becomes critical when the claimant
has experienced multi-system injuries or medical conditions,
making it difficult to determine which assessors are most
appropriate to provide an opinion.
Given the increasing sub-specialization in most fields of
health care and the availability of specialized post-graduate
training for particular types of assessments, it is useful to
keep abreast of developments with a clear understanding of
which type of assessor will best serve the needs of a claimant.
For Functional Assessments, the experts required are
appropriately trained Kinesiologists (KIN), Physiotherapists
(PT) and Occupational Therapists (OT), all of whom are
health care professionals who often have much overlap of
education. While KINs & PTs excel in objective screening of
movement and effort, OTs excel in cognitive assessments
and in identifying various aids to activities of daily living
(ADLs). Assessor styles vary and specific assessors are often
best suited for particular types of files. Assistance in making
such a determination may be obtained by providing the IME
company’s medical team with basic medical information
about the claimant’s medical history and accident.1
Kinesiologists (KIN)
Kinesiology (also called exercise science or human
kinetics) is the science of human movement. It addresses the
mechanical, physiological and psychological mechanisms
associated with movement. Kinesiology is applied in
occupational therapy and physical therapy, as well as in
the sports and exercise industries. Detailed muscle strength
evaluation (see Appendix) is one component of a kinesiology
assessment, besides a variety of other specific tests such as
Canadian Aerobic Fitness Tests (CAFT), Pinch Strength testing,
Grip Strength tests, and Dynamic Lifting Capacity Reports.

Isometric Lift		

Dynamic Lift

In Canada, kinesiology
training may be at
bachelor, masters, and
doctorate level offered
at several universities.
Kinesiology is a
professional designation
and a regulated health
profession.
Isometric Pronation/Supination

Physiotherapists (PT)
Physical therapy, or physiotherapy, addresses the person’s
illnesses or injuries that limit a person’s abilities to move and
perform functional activities in their daily lives. PTs arrive at
a diagnosis through history taking and physical examination
and establish a management plan and, when necessary,
incorporate the results of laboratory and imaging studies such
as X-rays, CT-scan, or MRI findings. Electrodiagnostic tests
are also considered (e.g., electromyograms (EMG) and nerve
conduction velocity testing).
PTs usually prescribe specific exercises, manual therapy
and manipulation, while also using mechanical devices such
as traction and physical agents; for example heat, cold,
electricity, sound waves, prostheses, as well as orthoses.
PTs work with individuals to prevent the loss of mobility
cont’d on page 20

1 Resources for further reading:
●
http://www.differencebetween.net/science/health/difference-between-kinesiologist-and-physiotherapist/
●
http://physicaltherapyweb.com/differences-occupational-therapy-physical-therapy/
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CONTINUED, FROM PAGE 19: U
 nderstanding Medicolegal Functional Asssessments
before it occurs by developing fitness and wellness-oriented
programs.
In Canada, physiotherapy is a regulated profession. To work
as a physiotherapist, a professional must register with the
regulatory body in the province or territory where they intend
to work. Only registered physiotherapists are eligible to use
the terms “physiotherapist”, “physical therapist” and the
professional designation “PT”.
Occupational Therapists (OTs)
Occupational Therapists assess and treat patients aiming
to develop, recover, or maintain the daily living and work
skills of persons with physical, mental, or cognitive disorders.
They focus much of their work on identifying and eliminating
environmental barriers to independence and participation
in daily activities. Occupational therapy interventions aim to
adapt the client’s environment, modify tasks, teach new skills,
and educate the client/family to increase their participation
in daily activities especially those that are meaningful to
the particular client. OTs work closely with professionals in
physical therapy, speech therapy, nursing, social work.
For further information about the scope of professional
skills of OTs, refer to the Canadian Association of
Occupational Therapists’ (CAOT) website.2
FUNCTIONAL ASSESSMENTS
Functional Capacity Evaluation
Also known as Functional Abilities Evaluations and Work
Capacity Evaluation, these are systematic full-day or multi-day
assessments which objectively identify the client’s functional
abilities and limitations based on range of motion, strength,
dexterity and other measured performance. During most
FCEs, the following measurements are taken:
• Lifting, carrying & handling
• Push and pull power
• Positional Tolerance

demonstration.
FCEs are commonly used by insurance and employers to
determine a safe return to work or vocational functional
status. In medical legal proceedings, they are most beneficial
and cost-effective towards the end of a claim as they will
reflect the claimant’s present abilities and limitations. These
objective measurements can then be used to determine the
cost of future care, as well as vocational outcomes prior to
trial or mediation.
In-home Assessments
Also known as Home Visits, these are comprehensive
assessments of all environmentally required aids, ergonomics
and fall risks in a client’s home. Assessors provide equipment
modification and recommendations based on observations of
living space environment.
In-home assessments are useful early on in a client’s
claim as an inexpensive method on a standalone basis to
identify and modify living space and thus improve the overall
well-being of the client based on present needs. In-home
assessments are also particularly useful towards the end of
litigation when coupled with cost of future care analysis to
identify lifelong needs and costs of a client.
Cost of Future Care (CFC)
Also known as Life Care Planning, CFC is ideally coupled
with an FCE and/or an In-home Assessment for objectivity.
CFC combines opinions from all involved health practitioners
into a quantified, detailed life plan outlining the costs and
needs associated with a claimant’s care.
A CFC report is therefore a “dynamic document based
upon published standards of practice, comprehensive
assessment, data analysis, and research, which provides
an organized, concise plan for current and future needs,
with associated costs, for individuals who have experienced
catastrophic injury or have chronic health needs.”3
CFC is most beneficial and cost-effective towards the end
of a claim as it identifies the present needs and associated
costs for lifelong care of the claimant. CFC is most objective
and defensible when coupled with an FCE and/or and Inhome assessment.

• Range of Movement (ROM)
• Cardiovascular Fitness
• Hand and pinch grip
• Balance capabilities

Functional and Medical Evaluation (FAME)

• Effort, Validity & Reliability.
In order to have confidence in the findings of an FCE, the
evaluator must objectively test the client’s physical effort and
the reliability of their reports of pain and disability. Together,
these two factors will help inform the evaluator as to whether
the evaluee has demonstrated functional tolerances that
approximate their maximal capacity.
Reliability of Pain and Disability Reports – a battery of tests
used to assess dependability and accuracy of an evaluee’s
reports of pain and disability. This helps the evaluator
understand whether they should rely more on objective
observations, or whether evaluee reports match functional

Functional and Medical Evaluations combine an
Independent Medical Evaluation (IME) and a Functional
Abilities Evaluation (FAE). The functional data from the FAE
is integrated into the report authored by the doctor and
combined with their medical examination findings.
FAMEs are a cost-effective, 2-in-1 functional and medical
screens which offer an Occupational Physician’s medical
opinion supplemented with functional data performed by a
Kinesiologist. FAMEs are also commonly utilized towards the
end of litigation, as with any functional assessments, results
cont’d on page 21

2 http://www.caot.ca/default.asp?pageid=1344
3 International Academy of Life Care Planners. (2002) Standards of Practice. Journal of Life Care Planning. 1(1), 49-57
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 nderstanding Medicolegal Functional Asssessments
do tend to change if the claimant has not yet plateaued or
reached maximal medical improvement (MMI).
Rebuttal Reports
These are best addressed by a Court-certified expert of the
same field as the IME report in question. Rebuttals are useful
informally to prepare counsel for trial and cross-examination
of the expert, as well as formally, to critique issues such as
methodology of the IME report.

Rebuttal reports are typically used in response to plaintiff
reports but can be utilized by defense, as well to offer
an alternative opinion. This is preferably achieved as an
IME inclusive of the expert first assessing the patient. As
circumstances vary and access to assessing the claimant is not
always possible, a second option is to carry out a medical file
review (MFR) based on the report in question, as well as any
other medical documents available.

APPENDIX Muscle Strength Definitions
Grade 0

Zero – No muscle contraction can be seen or felt.

Grade 1

Trace – Contraction can be felt, but there is no motion.

Grade 2-

Poor Minus – Part moves through an incomplete range of motion with gravity eliminated.

Grade 2

Poor – Part moves through a complete range of motion with gravity eliminated.

Grade 2+	Poor Plus – Part moves through an incomplete range of motion (more than 50%) against gravity or through
complete range of motion with gravity eliminated against slight resistance.
Grade 3-

Fair Minus – Part moves through an incomplete range of motion (more than 50%) against gravity.

Grade 3

Fair – Part moves against gravity with active range of motion.

Grade 3+

Fair Plus – Part moves against gravity and slight resistance within active range of motion.

Grade 4

Good – Part moves against gravity and moderate resistance within active range of motion.

Grade 5

Normal – Part moves against gravity and full resistance within active range of motion.

Dr. Richard Veerapen is the Clinical Director and Medical-Legal Consultant, Cira Medical
Services in Vancouver.
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Raph Kowalik, is a Supreme Court Certified Functional Expert who holds a Master’s of
Science in Biomedicine. He published his graduate research on a review of effort tests in
Functional Capacity Evaluations (FCE) and specializes in plaintiff and defense FCEs, Cost of
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Cyber-Attacks: Why Any Business May be at
Risk & Five Possible Ways to Address the Risks
Reprinted with permission from Stikeman Elliott blog
BY VANESSA COITEUX,
STIKEMAN ELLIOTT LLP

In this article, Stikeman Elliott’s Vanessa Coiteux reminds us that the risk of cyber-attack is by no means confined to
businesses in certain industries. She identifies five cybersecurity risk factors that apply to most or all businesses and discusses
how to address them. These observations will be of particular interest to corporate directors who, as the article notes,
increasingly have to take the risk of cyber-attacks into account – including in situations where the acquisition or sale of a
business is being contemplated.
“This is not a big public company!”
“This is not a financial institution or a retail company!”
“There must be more valuable information to hack out
there!”
“Putting cybersecurity measures in place is costly!”
These are just some of the reasons why some companies
do not think of themselves as at risk for a cyber-attack and
are reluctant to address the full range of cybersecurity risks.
However, the conception of cybersecurity risk underlying
these comments is outdated: in a highly-connected world
where almost every business uses cellphones, computers or
electronic payment systems, this line of thinking can lead
to a security oversight that ends up costing the business
financially, reputationally, or both. The reality of 2016 is that,
regardless of its size or industry, any business may be at risk
of a cyber-attack.
Recently, interest in cybersecurity has skyrocketed amongst
board of directors and executives. According to a survey
conducted in 2015 by the information security organization
ISACA, among the global business and IT professionals
from 129 countries who responded, 86% believe that
cyber-attacks are among the three biggest risks faced by
organizations today. Their concern regarding cyber-attacks
is understandable, as the costs and risks associated with
cybersecurity have increased tremendously in the last few
years. For example, a 2016 PwC survey indicated that
cybersecurity-related incidents had increased by 160% on a
year-over-year basis.
In this article, we will focus on five risk factors related to
cybersecurity and five corresponding ways to minimize the
risk of a cyber-attack.
Part I - Five Risk Factors

Blindly believing that cybersecurity is not a concern can
be problematic as it may condition management into not
investigating whether there are any real concerns. According
to the 2015 ISACA survey, only 46% of professionals expect
a cyber-attack to strike their organization in the coming year,
although a staggering 86% of professionals believe that it is
one of the biggest threats that their organization is facing.
Hence, there is a great discrepancy between how many
professionals see cyber-attacks as a threat and how many
actually think it will happen to their organization.
In order to determine if cybersecurity risks should be a
concern, the management of a business should consider
the three fundamental functions of cybersecurity, namely:
confidentiality, integrity and availability.
• Confidentiality: This refers to important or sensitive
information that a business wants to keep confidential
and private and to which only certain people or systems
should be given access to. Does the business keep
electronic copies of contracts, call for tenders, bids, lists
of employees, credit card numbers, personal identifiable
information and so forth? Or, more generally, does the
business have any electronic information that stakeholders
would not want to be disclosed to the public?
• Integrity: This refers to the integrity of the business’
systems and its consistency and trustworthiness over
time to keep information assets complete, intact and
uncorrupted. Are the IT systems secure? Does the
business use different types of identification methods
(biometry or security tokens, for example)? Do its
employees have access to their emails on their phones
or remote access to their computers? Does management
have absolute confidence in the integrity of their systems
at all times?

1. Thinking It Cannot Happen
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• Availability: This relates to the importance of having all
IT systems available for the continued operation of the
business. Can the business operate without access to
Internet or emails for a few hours, a day, two days or a
week? Can the business operate without access to the
information stored on its hardware? How long can the
business continue to operate if it lost control of its cyber
infrastructure?
If there are any concerns regarding any of the above
functions, the management of a business should consider
cybersecurity as a risk to be discussed with its legal and
cybersecurity professionals.
2. Failing To Understand Where The Risks Are Coming From
Understanding issues with the business’ cyber infrastructure
is a key component in assessing cybersecurity risks. Being
aware of malware, viruses or intrusions, service provider
failures, physical security deficiencies (loss or theft of device
or equipment), misuse of mobile devices, insider sabotage or
misuse or failure of cloud applications is extremely important
in detecting and reacting to a cyber-attack. Otherwise, the
management of a business risks learning about a cyber-attack
on the business’ system from a third party such as a supplier
or customer which may lead to reputational damage and the
loss of goodwill for the business.
3. Failing To Take Into Account The Human Factor - The
Weakest Link
When it comes to cybersecurity, “human factor” is the
elephant in the room. More and more cyber criminals
manipulate unsuspecting employees to gain access to an
organization’s confidential information. This method of
exploitation, known as social engineering, is one of the most
common ways of effecting a cyber-breach. According to a
2015 report, 95% of all espionage attacks that occurred
in 2015 involved a practice known as a phishing scam
which consists of tricking individuals into divulging sensitive
information via a website link or through direct response,
such as an email.
For example, one can easily imagine the situation where
all of the employees of a business receive an email from an
unknown source containing either a document or a link and
a plausible reason as to why the document should be opened
or the link should be clicked on. Is management confident
that all of the business’ employees would never open such a
document or click on such a link? The consequences of even
having just one employee inadvertently open the document
or click on the link could be disastrous. For example, the
business could be out of its email server for numerous
days. The fact is that hackers, phishers and malware are
sophisticated and can harm, slow down or even paralyze a
business.
4. Underestimating The Importance Of Preparedness
Another way a business may be at risk is if its management
team underestimates the importance of being prepared.
Being prepared involves both having a plan to prevent
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cybersecurity breach (pre-attack plan) and a plan on how
to respond to a cybersecurity breach should it materialize
(incident response plan). The importance of having both
such plans in place is sometimes underestimated by the
management of a business even though the consequences
of not having such plans can be serious, and can include
damages and fines imposed by courts and regulators. For
more on this topic, see our previous article: “Cybersecurity:
What Should a Board of Directors focus on?”, Stikeman
Elliott Canadian M&A Law Blog, May 29, 2015.
5. Blindly Believing That The Business Has Adequate
Insurance Coverage
In Canada, the cyber insurance market and its products
are relatively new and still developing and evolving. As such,
navigating through multiple policies, from general commercial
liability policies, to errors and omissions, to network security
and privacy policies can often be challenging. One common
oversight is believing that traditional policies will provide the
business with adequate coverage in case of a cybersecurity
breach or a cyber-attack. In general, such policies may only
cover some of the risks associated with cybersecurity. Most
of the time, data and other non-tangible goods that can
be stolen in a cyber-attack may not be covered, meaning
that many businesses may not understand the true cost of a
cyber-attack to their bottom line. The true cost may not be
negligible considering that cybercrime costs an aggregate of
US $375 to $575 billion dollars every year globally and that
according to a 2015 study by the Ponemon Institute, the
average consolidated cost of a data breach in Canada was
CAD $5.32 million dollars per occurrence.
To illustrate, imagine the situation where an employee takes
a USB key containing over 1000 customer files in order to
work from home, puts the USB key in his car and on his way
home stops for lunch, then comes back to the car, and the
USB key is gone. Traditional policies would normally cover the
tangible object, the USB key itself. However, what is on the
USB key and clearly what is more valuable, the intangible (the
data), is typically not covered. Any damages associated with
such a loss of data would also generally not be covered and
could be devastating both from a reputational and a financial
perspective.
Part II - Five Ways To Address The Risk Of A CyberAttack
There is no way to guarantee 100% protection against
cyber-attacks but cyber risks can be controlled and mitigated
by any business. Whether each of the following methods is
appropriate or necessary for a given business will depend on
management’s appreciation of the facts and circumstances
surrounding the business.
1. Consider Raising Awareness
Raising awareness with regards to cybersecurity within
the entire business may minimize the risk of a cyber-attack.
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As mentioned in our previous article, cybersecurity is not
only an IT issue. It is becoming an enterprise-wide issue
that can require an interdisciplinary approach, including
comprehensive governance commitment to ensure that
all aspects of the business are aligned to support effective
cybersecurity practices, as well as regular training of all
stakeholders including employees. For example, businesses
can raise awareness by educating employees on common
ways to gain entry to the business’ system, such as phishing
and phony emails, which in turn may reduce the likelihood
that its employees will become attack vectors, the term
commonly used in the industry to describe the means by
which a hacker gains access to the business’ network. Indeed,
proper training can help reduce some of the risks associated
with human factor.
To that effect, the Investment Industry Regulatory
Organization of Canada (IIROC) issued in December 2015
a Cybersecurity Best Practice Guide. Although the guide is
designed for IIROC dealer members, it contains several tips
and guidelines that could be useful for any private or public
company that wishes to raise awareness internally.
Furthermore, to raise awareness, a business can conduct
various tests on its cybersecurity infrastructure to determine
its vulnerability to cyber-attacks, either in-house or through
the use of an external security service. Cybersecurity
professionals from external firms, such as most of the large
accounting firms, employ a wide array of tests that they can
conduct on your systems to determine your vulnerability to
an attack. The two most common tests are the “White box”
and “Black box” tests. In a “White box” test, cybersecurity
professionals will require some information on the business,
examine its systems and determine its vulnerabilities by
simulating a cyber-attack. In a “Black box” test, cybersecurity
professionals will act as if they were hackers, meaning that
they will not require any information or examine the business’
cyber infrastructure before trying to hack into it; they will only
simulate an attack to determine where and how its system
is vulnerable and what kind of information would have been
stolen or compromised had it been a real attack.

• specifying what can or cannot be done with the business’
technology, devices, web applications (including email)
and electronic information;
• specifying who is responsible for the policy specifically or
cybersecurity generally;
• specifying the hierarchy of who to contact if there are any
questions or incidents, as well as how to contact such
persons; and
• specifying the costs and consequences to the business
and individual employees who fail to respect the policy.
In order to ensure that such policy is an effective tool, a
business may consider regularly reinforcing its application
through information sessions and internal communications
(i.e., emails, videos, portal) and its compliance through proper
audit and monitoring.
Furthermore, before drafting or adopting a cybersecurity
policy, a business may consider using guidelines provided
by the National Institute of Standards and Technology
(NIST) in its Framework for Improving Critical Infrastructure
Cybersecurity. The framework provides many practical and
interesting tools and ideas for implementing, maintaining and
managing robust cybersecurity policies and processes.
3. Consider Employing Safeguards in Contracting Processes
One of the major subjects treated by recent guidelines from
regulators throughout Canada and the United States is thirdparty services and suppliers’ contracts. In fact, “the number
of security incidents at companies attributed to partners
suppliers and third-party vendors has risen consistently,
year on year”. A business may wish to consider employing
safeguards in its contracting process such as:
• developing policies designed to assess and verify
third-party service provider’s or supplier’s cybersecurity
infrastructure’s performance;

2. Consider Adopting a Robust Policy Targeted at
Employees

• exercising careful due diligence before entering into an
agreement with third-party service provider or supplier;

In addition to raising awareness, another way a business
may address the risks associated with human factor is by
elaborating a comprehensive policy that informs employees
on how to deal with the business’ technology, its devices,
its web applications (including email) and its electronic
information as well as any personal devices that come into
contact with the business’ IT infrastructure. In elaborating
such a policy, management may consider:

• assessing the kind of information that the third-party
service provider or supplier will have access to and
identifying such information as confidential and protected
information in the contract with that party;.

• using language that is easily understood by all employees
– not only technology or security specialists;
• specifying what constitutes intellectual property,
confidential information, sensitive business information,
and other assets which the policy seeks to protect;
24

• emphasizing the importance of cybersecurity and
explaining the potential risks to allow employees to
understand what is “at stake” by using real-life examples
to which employees can relate to;
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• requiring the third-party service provider or supplier
to provide adequate representations, warranties and
covenants regarding its cybersecurity processes (including
ongoing and regular testing and improvements) so as
to have a contractual recourse in case of a cybersecurity
breach that is attributable to the third-party service
provider or supplier;
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• giving priority to third-party service providers or suppliers
that have rigorous cybersecurity policies in place, as these
relationships ultimately influence a business’ risk profile
and, where applicable, the premium of a business’ cyber
insurance policy; and

though the obligation to notify will not come into force until
related regulations are adopted, the adoption of the DPA
itself sends a message to business and organizations to be
vigilant.

• assessing whether its cyber insurance policy provides it
with adequate coverage in case of a cybersecurity breach
that is attributable to the third party service provider or
supplier.

A first bill to adopt the Cybersecurity Disclosure Act of
2015 was proposed by Senators Reed and Collins of the U.S.
Senate on December 17, 2015. The bill purports to promote
transparency in the oversight of cybersecurity risks of publicly
traded companies. In the form of “comply-or-explain”,
this bill proposes to require public issuers to disclose which
member of its board has cybersecurity expertise or explain
why such expertise is not deemed necessary at the board
level. As of today, nothing of this nature has been proposed
in Canada but it will be interesting to follow any development
regarding the proposed U.S. bill in the coming year, as there
is always the potential that Canadian regulators may follow
suit.

4. Consider The Need For Cybersecurity Insurance
Insurers in Canada recently started to provide clients with
the possibility of subscribing to stand-alone cyber insurance
policies, either by directly underwriting with insurers or
through a brokerage firm. Cyber insurance is modular; there
are various cybersecurity policies (information security and
privacy liability, privacy breach response, media liability, just
to name a few) that can be adapted to a business’ needs. To
better understand the type of insurance a business needs,
insurers and/or brokers will typically circulate a questionnaire
comprising of 40 to 50 questions to identify a business’
strengths and weaknesses. Generally, the more robust the
cybersecurity infrastructure and governance structure of a
business, the less expensive the premium it will have to pay.
Also, management may consider consulting with legal
professionals and cybersecurity specialists to help them with
the process of subscribing to a cyber insurance policy. Many
problems may arise from cyber insurance policies if they are
not reviewed by seasoned professionals. For instance, the way
one circumscribes the definition of “sensitive information” in
a policy is very important because it might exclude some of
the key assets and/or data of the business. Another example
is that cyber-attacks are sometimes state-sponsored or
otherwise and therefore may be excluded if it falls under the
classic “terrorism” exclusion. Additionally, exclusions must
carefully be examined when dealing with a traditional policy.
5. Consider Legal Disclosure Obligations

The Cybersecurity Information Sharing Act of 2015
was adopted on December 28, 2015. This new act gives
companies legal immunity if they share data threats and
defensive measures with the federal government. As of today,
no equivalent act has been adopted in Canada.
In conclusion, navigating the cybersecurity world is not
always an easy task. From the testing of cyber infrastructure,
to the education of employees, to the drafting of agreements
with third-party service providers and suppliers, to selecting
a cyber-insurance policy, many questions and uncertainties
may arise. Being ready is key to fighting the cyber war. With
trusted professionals at its side, a business may find that
addressing this risk may be easier than it seems.
The author would like to thank Tania Djerrahian and
Jérémie Ste-Marie for their contribution to this article.
1 See ISACA’s 2015 Global Cybersecurity Status Report. The survey was conducted with 3,439
business and IT professionals from 129 countries including Canada.
2 See Fraser Institute, “Cybersecurity Challenges: For Canada and the United States”, March 2015,
p. 17.

a) Digital Privacy Act

25

b) Various United States Bills Adopted or Proposed

In addition to continuous disclosure obligations of listed
issuers, which we have already discussed in a previous article
on cybersecurity, management may wish to consider legal
disclosure obligations related to a cyber-attack.

3 See PwC’s Global State of Information Security (GSISS) Survey 2016.

In June 2015, the Digital Privacy Act (DPA), was adopted
to amend the Personal Information Protection and Electronic
Documents Act (PIPEDA) to, among other things, require
organizations to notify the Privacy Commissioner and affected
individuals of any breach of security safeguards involving
personal information under an organization’s control, if it’s
reasonable in the circumstances to believe that the breach
creates a real risk of significant harm to the individual”. A
business can be fined up to $100,000 if it fails to inform
customers of the breach in a timely manner. In addition,
the DPA will require that organizations keep and maintain
a record of every breach of security safeguards involving
personal information under the organization’s control. Even

6 See McAfee, “Net Losses: Estimating the Global Cost of Cybercrime”, Center for Strategic and
International Studies, June 2014 and Fraser Institute, “Cybersecurity Challenges: For Canada and
the United States”, March 2015.
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4 Verizon Data Breach Investigations Reports, 2013-2015.
5 According to the Government of Canada, 156 million phishing emails are sent every day, 16
million make it through filters, 8 million are opened, 800,000 links are clicked and 80,000
persons fall for a scam every day. Visit http://www.getcybersafe.gc.ca/cnt/rsrcs/nfgrphcs/nfgrphcs2012-10-11-en.aspx for more info.

7 IIROC, Cybersecurity Best Practices Guide, 2015.
8 PIPEDA applies to organizations under the federal jurisdiction and does not apply in provinces that
have privacy legislation deemed substantially similar to the PIPEDA by the federal government.
Currently, only Québec, Alberta and British Columbia are in such position.

Vanessa Coiteux is a partner and member of Stikeman Elliott
LLP’s Corporate/Commercial Group in the Montréal office.
Ms. Coiteux specializes in cybersecurity and advises public
and private companies on legal, ethical and governance issues
regarding cybersecurity by offering them strategic advice on risk
management. She advises clients on a wide range of privacy,
data security and information management matters, including
information security breach responses, compliance and disclosure,
as well as legal, and provides opinions on best cybersecurity business
practices.
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