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PRESIDENT’S
MESSAGE

Our BCPA Journey
Continues

I

am extremely pleased to share the latest edition of the
“Paralegal Press” with you. I hope you all had a chance to
enjoy the nice weather we had this summer!

As you now know, the Law Society has decided not to
pursue certification for paralegals. As such, the BCPA Board
has started to investigate the best way for the Association
to provide certification for paralegals in British Columbia.
We plan to reach out to our membership through surveys to
get a better understanding of what our members want. As a
volunteer-run association, this process may be slow, but we
will get there. If you have any ideas or recommendations in
the meantime, please reach out to any member of the BCPA
Board to help us plan and design our approach.
In September, we will host our Fraser Valley networking
event. We look forward to this important opportunity for our
Fraser Valley members to meet their peers and the members
of the Board in a casual setting. Our networking events are
always a success (as you will see in this edition!). We expect
the same success in the valley next month! Watch for Savethe-Date announcements and your official invitation to what

promises to be a fantastic event.
We feel very excited to announce that Chief Justice Bauman
will be our guest speaker for our annual Fall dinner. Stay
tuned for details of that event in the coming weeks!
We hope you will enjoy this issue of the “Paralegal Press”,
which contains numerous articles relevant to our profession,
and features about our Directors and Members. Get to know
Directors, Priscilla Cicek and Rose Singh, read about “What
Can Litigators Learn from Investigators and Storytellers”
from Jo Sherman of Discover EDT, learn about the benefits
of “Holistic Nutrition” from Andrea Saliba, and everything in
between!
Respectfully submitted,
Yves Moisan, President
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YOUR MONEY
BY DEREK FULTON, CFP,
QTRADE ASSET MANAGEMENT &
PROSPERA INSURANCE AGENCIES LTD.

Saving for a Big-ticket Item

W

hen you are saving for a big-ticket item, like a down
payment on a home, a dream vacation, or new car,
follow these steps:

1. Invest in a Tax-free Savings Account (TFSA). When
you start to save money, it is best to do so on a tax-free
basis. Investing in a TFSA will allow the growth on your
savings to compound tax-free, which will allow you to
reach your goal sooner. You will also not get penalized
when you make the withdrawal.
2. Match your investments with your time horizon. If
you are saving for something within a year, make sure
that you are not taking risk in your investment. If you
have a longer time horizon, then make sure that you are
reducing the risk in your investments as you approach
your goal. Taking risk over a short-time horizon may
provide you with a better return; however, if there is a
downturn in your investment before you cash it in, then
your dream may be crushed or deferred for years.

3. Save on a regular basis. It is best to set up an
automatic deposit to your TFSA on a regular basis such
as on a pay day. If you think of the savings as a bill
payment, then you will reach your goals quicker. Work
out how much you need to save and then divide this
by the number of weeks before you need to have the
money.
4. Don’t spend the savings. Remember why you made

the goal to begin with. Expenses will always come up
and it will be tempting to spend your saved cash before
you reach your goal. Resist the urge.
5. Increase your savings by investing windfalls. From
time to time, we come into unexpected cash. Instead of
spending it, invest it. You will reach your savings goal
much sooner than expected.
6. S
 ave as much as you are able. Design a budget, look
at your expenses, and see where your money is going.
Most times, you will find that you are spending money
on items that you do not get much enjoyment from.
7. M
 eet with a Financial Advisor to help you set up a
plan. A certified advisor can review your goals with you
and recommend how best to achieve them.

Derek Fulton is a Mutual Funds Representative with Qtrade Asset
Management and a Wealth Management Specialist with Prospera
Insurance Agencies Ltd., a subsidiary of Prospera Credit Union. He
is a Certified Financial Planner (CFP®), a Fellow of the Canadian
Securities Institute (FCSI) a Chartered Investment Manager (CIM), and
a Financial Management Advisor (FMA) with more than 15 years of
experience in the financial services industry. Prospera Credit Union
provides advice and service related to deposit, loan and mortgage
products. Prospera Insurance Agencies provides advice and service
related to personal insurance and estate planning, business-owner
insurance and succession planning, and employee group benefit
plan solutions. Mutual funds and securities related financial planning
services are offered through Qtrade Asset Management Inc., member
MFDA.

Share Your
Expertise!
Are you interested in submitting an article
for the BCPA Paralegal Press?
Send your article ideas to
veronica@bcparalegalassociation.com.
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Holistic Nutrition
BY ANDREA SALIBA,
REGISTERED HEALTH & NUTRITION COACH
AND GROUP FITNESS INSTRUCTOR

W

hat is holistic nutrition, anyway? Well, it is a natural
approach towards health through diet and lifestyle.
It also includes the mind-body connection. All
that we think and feel greatly impact our overall health. We
must look into our own lives and edit where we can improve
nutritionally and mentally to achieve optimal wellness.
Food impacts the way we feel emotionally and physically
on a daily basis. The food choices we make either provide
us with energy and strength, or drag us down and make us
feel weak and lethargic. As such, there are certain foods we
should generally avoid:
• Starchy white simple carbohydrates such as white bread,
white flour, white rice and pasta
• Soda pop and energy drinks
• Highly processed sodium
• Excessive amounts of caffeine and alcohol.

Why? All these food choices have one thing in common…
sugar! Besides weight gain, sugar causes rapid spikes in blood
glucose levels, creating a sugar high followed by a sugar low,
making us feel weak and lethargic.
Instead of those listed above, we should include other
foods into our diet that will assist with increased energy,
boost moods, give us strength and make us feel and look
better. These comprise plant-based foods such as leafy
greens, antioxidant-rich foods that are deep in colour,
protein and fiber-rich foods, and healthy fats. Healthy fats
in particular, such as chia seeds, wild salmon, and avocado
provide your brain with a healthy dose of Omega 3 fat which
instantly boosts moods and assists with fighting inflammation
within the body.

unhealthy foods. Try setting aside one day out of your week
to prepare healthier alternatives for muffins or snacks. Soups
or pre-made salads in mason jars help with a healthy quick
lunch. Hardboiled eggs provide a healthy dose of protein.
It can also be challenging sitting at a desk all day, but we
can combat this by getting up and moving around as much
as possible. There are many ways to incorporate activity into
your day at work:
 o for a walk over the lunch break
•G
• Take the stairs instead of the elevator
• S it on a stability ball instead of an office chair to help
strengthen the abdominals and pelvic floor
•B
 ring a resistance band to the office and get creative with
different upper and lower body exercises.
Lastly, remember to breathe and take time out for yourself.
Work life can get pretty stressful and the more stress we
have in our lives, the more cortisol gets released. Cortisol is
our stress hormone and it gets released whenever our bodies
undergo stress. Too much of this hormone can cause excess
weight gain, predominately around the mid-section – the
most harmful place to carry weight since it surrounds our
organs. Meditation, alone time, exercise, or prayer are all
great choices to help reduce stress. Start with three minutes
a day, and work up to 30 minutes a day, and see how much
better you will feel!

Eating healthy at the office can be challenging, especially
if someone brings donuts, pastries or chocolate to the office.
Yikes! It’s hard to decline, but the best way to avoid these
unwanted temptations is meal preparation. When we prepare
meals and snacks for the week, we are less likely to binge on

Andrea Saliba is a Registered Holistic Health & Nutrition Coach,
Group Fitness Instructor and mother of three. Andrea offers
nutrition plans to help people gain or regain energy, strength,
confidence and an understanding of the power certain foods have
on the body. Andrea’s approach is to inspire people to choose
healthier food choices while educating clients on the importance
of the mind-body connection. Andrea believes in finding ways to
implement healthy changes that encourage balance and lifelong
results. Follow Andrea for more inspiration and large assortment of
nutritious recipes:
Instagram: @andrea_saliba.nutrition
Facebook: @Andrea Saliba Nutrition
Website: www.andreasaliba.ca

Green Goodness Smoothie
Ingredients
1 cup coconut or almond milk
1 teaspoon coconut oil
1 fistful of spinach, kale or Swiss chard
5 chunks of frozen pineapple
1 scoop vanilla protein powder
1 tablespoon ground flax seeds
Dash of cinnamon
6
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Directions
Place all ingredients into a high-powered
blender and blend until smooth.
Enjoy!
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CapU UPDATE
BY CAL THIESSEN, INSTRUCTOR - SCHOOL OF
LEGAL STUDIES, CAPILANO UNIVERSITY

Generally speaking...
While consultations continue, Capilano University comes closer
to the completion of its new academic and operational plans.
This includes the introduction of general education requirements
into many programs. The potential impact for students in the
paralegal degree, diploma and certificate programs will be
a requirement to take a number of electives outside of the
School of Legal Studies. Although we now have a better idea of
how this plan will affect students within our program, further
changes may still occur before it is finalized and implemented.
CapU is also considering increasing the number of its degree
offerings in various departments. This may include a general
Bachelor of Legal Studies degree. Stay tuned for updates.
In the School of Legal Studies...
Our next class of graduating degree and diploma paralegal
students finished their exams at the end of April and we have
begun the process of completing their practicums. We had
an overwhelming demand for graduates this year and the
practicum positions all filled quickly. If your firm would like to
hire a paralegal practicum student next year, please contact
Deb Jamison, Diploma Convenor and Practicum Coordinator, at
djamison@capilanou.ca. Congratulations to all of our graduates!
Demand remains incredibly strong in all our paralegal program
options, as well as the LAA program. Since summer began,

www.bcparalegalassociation.com		

we started accepting applications for January 2018 (online
certificate option) and May 2018 (onsite certificate option). Our
full-time degree and diploma programs for September 2017
have been full since the middle of May. We are now accepting
applications for September 2018.
We have started developing two new courses, and we hope to
offer them in the near future: Immigration Law, Civil Litigation -the latter a re-working of our old Insurance Law II course.
William Enwright and Michael Begg recently met with our new
president to discuss the possibility of an Aboriginal Field School
in the future. Although discussions are in the preliminary stage,
all sounds promising.
As paralegal professionals, please feel free to contact us
at legalstudies@capilanou.ca if you have any suggestions
concerning how we can better serve industry.
We wish all of you the best over the summer months!
Cal Thiessen graduated from UBC Law School in 1997 after
receiving a degree in criminology from SFU. He was called to the bar
in British Columbia in 1998. Cal practiced personal injury law mainly
on the plaintiff’s side for several years before changing the focus of
his practice to defending personal injury claims on behalf of ICBC in
2006. Cal started teaching paralegal students at Capilano University
in January 2014 and is now a permanent full-time member of the
School of Legal Studies faculty. Cal travels frequently and widely and
has visited six continents... so far!
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Canada’s Immigration
System Continues to
Evolve

BY SARA ADEL, B.A.
SHERRITT GREENE
IMMIGRATION LAWYERS

I

mmigration Law continues to experience changes and
updates to the Canadian Immigration System. Recent
highlights include the following:
Express Entry

Immigration, Refugees and Citizenship Canada (IRCC)
announced additional changes to the express entry program in
early June. More points are being awarded to applicants who
have siblings in Canada and those who have strong French
language skills. As of June 9, 2017:
• Fifteen (15) points get awarded to candidates who have
siblings in Canada. The sibling must be a Canadian citizen or
permanent resident aged 18 or older. Previously, no points were
awarded to applicants with siblings in Canada.
• Thirty (30) additional points get awarded to those candidates
with strong French language skills. This, however, depends on the
results of their language test.
Other changes to the program include voluntary Job Bank
registration by the applicants. In the past, all candidates without
a valid job offer had to create a Job Bank account within 30 days
of uploading their express entry profile online.
Citizenship Act
On June 19, Bill C-6, an Act to Amend the Citizenship Act and

Become an
Immigration
Consultant
UBC Certificate in Immigration:
Laws, Policies and Procedures
Help others immigrate to Canada. Our part-time or accelerated
programs can get you started on an exciting addition to your
career. Complete the program at UBC Robson Square in
downtown Vancouver or 100% online. The next programs start
in September 2017 and January 2018.

Apply now. Seats are limited.

extendedlearning.ubc.ca/bcpa

make consequential amendments to another Act, received Royal
Assent. Applicants are no longer required to intend to continue
to live in Canada once granted citizenship. This provides more
flexibility to Canadians who may need to live outside of Canada
for work or personal reasons. Other changes put in place by
the previous government include repealing the ability to revoke
citizenship from dual citizens convicted of crimes. These changes,
among others, promise to enhance program integrity and repeal
certain provisions of the Act that treated dual citizens differently
than other Canadians. Upcoming changes include reducing the
amount of time permanent residents must be physically present
in Canada to three out of five years—instead of four out of six
years—before applying for Citizenship.
Review of the Immigration and Refugee Board (IRB)
Canada
The federal government launched a review of the IRB,
including a review of asylum-processing procedures at the
IRB in order to increase productivity, as well as to ensure that
the program does not get misused by those who do not need
Canada’s protection. Increasing productivity at IRB will help
ensure to provide protection to those fleeing prosecution and will
identify options and recommend approaches in order to process
asylum claims faster and more efficiently.
Global Skills Strategy
The federal government also launched the Global Skills
Strategy. As part of this Strategy, highly skilled workers coming
to Canada on a temporary basis can now benefit from twoweek processing of applications for work permits, and—when
necessary—temporary-resident visas. In addition, this type of
individual coming to Canada for a short-term assignment will not
require a work permit.
Our Proud Tradition Continues
As Canada turned 150 this year, these changes proposed and
implemented by Ottawa align with our country’s proud tradition
of welcoming immigrants. The revised express entry-point system
will welcome more skilled immigrants with siblings who can help
them quickly integrate into their new life in Canada. Changes
to the Citizenship Act will enhance program integrity while
providing more flexibility to eligible applicants so that they can
continue to build successful lives in Canada. The Global Skills
Strategy gives employers and companies confidence of knowing
that when they hire from abroad, they will have more reliable
access to top talent and will receive global talent more efficiently
in return. The review of the IRB asylum procedures will help
ensure that those fleeing prosecution receive protection in line
with Canada’s humanitarian tradition while ensuring that the
program does not get misused.
Sara Adel, B.A. (UBC), Paralegal Studies Diploma (Capilano
University), is a Paralegal with Sherritt Greene Immigration Lawyers
in Calgary. She specializes in immigration law, providing assistance
to clients and corporations in Canadian immigration matters. Sara
is a member of the BCPA.
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Put the power of two innovative programs
to work for you!
BC ESTATE PLANNING
by

Move through your files faster than ever when you combine the conveyancing power
of ProSuite with a Wills solution tailored for the BC market, BC Estate Planning.

“

ProSuite is
so easy to use –
easy to navigate,
enter information
and produce great
documents. From
start to finish it is
user friendly!

”

Martyn Westerman
Richmond, BC

•

Complete files in a fraction of the time – Simply enter
data once and virtually all of the necessary documents
will be produced saving you valuable time and minimizing
data entry errors.

•

Share information across both programs and with
third parties instantly – Share client information across
the integrated applications, import title searches directly
from myLTSA and connect with mortgage instructors
without ever leaving the program. Do Process integrates
these solutions to bring you even greater value.

•

Enjoy personalized training and unlimited support –
We will provide you training, customization of your
documents and unlimited support for the lifetime that
you own our products – all at no charge!

It’s easy to get started. Contact us today
for a free no-obligation demo.
Toll free 1.866.367.7648

www.bcparalegalassociation.com		
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Any Fruits or Vegetables Phones or Tablets
to Declare?

BY KEVIN YEE, LL.B,
STEVENS VIRGIN

Pre-published in The Georgia Strait

I

have a distinct memory of crossing the border as a kid. We
were going through the Peace Arch Crossing as I sat in the
backseat of the family Volvo. The border officer asked my
dad if he had anything to declare on behalf of the family. My
dad said no. I immediately piped up, saying it wasn’t true.
See, my parents bought me a souvenir pencil that I held in my
hand and I proudly waved around. My whole family turned
slowly to me, turned back to the officer, and held their
collective breath. I didn’t see how the officer reacted, but we
were waved away. We were allowed back into Canada and
on the whole drive back, my dad gave me an earful while my
mom laughed hysterically.
Nowadays, crossing the border is more complicated. We
carry phones, tablets, and laptops across borders that hold all
of the information about our personal and professional lives.
They contain our social media accounts, our photographs,
confidential emails, banking information, and even our
Netflix-watching history. Privacy over our personal electronic
devices and crossing borders are two issues that are getting a
lot of attention in the news lately. So what privacy rights do
we, as Canadian citizens, have at our border?
As Canadian citizens, we have the right to be allowed
back. But our personal devices are subject to inspection at
the border. When approached, the Canada Border Services
Agency issued a written statement:
E lectronic devices and media, including laptops, cell phones
and other devices are classified as ‘goods’ in the context
of the border and CBSA officers have the lawful authority
under section 99 of the Customs Act to examine them as
part of a routine examination.
But what if we flat-out refuse to unlock the device? Put
another way, are we required to give up the password that
unlocks our devices? The CBSA seems to think so. Their
written statement continues:

If a traveller refuses to provide a password to allow
examination of the digital device, media or the documents
contained therein, or if there are technical difficulties that
prevent a CBSA officer from examining the digital device or
media, the device or media may be detained by the CBSA
officer under the authority of Section 101 of the Customs
Act or under the authority of subsection 140(1) of the
Immigration and Refugee Protection Act (IRPA).

We carry phones, tablets, and laptops across
borders that hold all of the information about
our personal and professional lives. They contain
our social media accounts, our photographs,
confidential emails, banking information, and
even our Netflix-watching history. Privacy over our
personal electronic devices and crossing borders
are two issues that are getting a lot of attention
in the news lately. So what privacy rights do we,
as Canadian citizens, have at our border?
Still, losing your phone isn’t the worst-case scenario if you
refuse to unlock your device. You can potentially be arrested
for obstructing the border officer. According to Micheal Vonn
of the BC Civil Liberties Association, this has happened in the
past. However, Vonn isn’t aware of any recent instances. This
appears to be due to the internal policies currently in place
with the CBSA. According to the CBSA’s written statement on
their current policy, officers are not to make arrests over the
refusal to unlock devices. This “restrained approach” is “…
cont’d on page 11
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CONTINUED, FROM PAGE 10: Any Fruits or Vegetables Phones or Tables to Declare?
until the matter is settled in ongoing court proceedings”.
If this gives little peace of mind, that’s understandable.
Internal policies can change on a whim. This creates quite
a lot of uncertainty about what you should do if a border
officer asks you to unlock your phone.
Vonn explains that we are in a legal grey area here. What’s
clear is that the law says we have far less privacy rights at
the border than within them. For example, it’s much easier
for a border officer to legally search your backpack at the
border than on your city streets. Another consideration, as
Vonn argues, is that our phones, tablets, and laptops contain
so much private information that they are different from
backpacks or suitcases. They should be treated differently.
When you consider the limits to privacy rights at a border and
the higher privacy arguably attached to electronic devices,
you see how these two are at odds.
How will this play out? There is a potential constitutional
challenge regarding the right-to-privacy over our electronic
devices at the border. If it goes through the courts, we could
get some clarity. In the meantime, Vonn says protective
measures can be taken. You can remove sensitive information
on your devices if you don’t want to risk having to disclose
this in a border inspection. Vonn cautions, though, that such

steps should be taken before leaving home. The last place to
protect your devices for privacy is at the border itself.
If you’re curious what Vonn does herself, she goes so far
as to leave her phone at home when leaving the country.
As a working professional, she is required to ensure the
confidentiality of certain information on her phone. And,
according to her, she is encountering more and more
professionals in the legal field who are taking similar
measures. Of course, Vonn recognizes that this isn’t practical
or realistic for everyone. Ultimately, there is no perfect
solution and each person must decide what safeguards are
enough to protect their devices when crossing the border.
Note: This article doesn’t touch on privacy rights in relation
to entering another country. That country’s laws have to be
considered, but are outside the scope of this article.

Kevin Yee practises civil litigation and personal injury law at
Stevens Virgin. He thanks Karen New, Alifya Curtin, Keiko Jacobs,
Kate Binette and Dacyl Armendariz.

Are you waiting for your files to be returned to you?
We complete most general filings and searches the same day.
West Coast Title Search Ltd.

New Westminster 604-659-8600
Vancouver
604-659-8700
Victoria
250-405-6000
info@wcts.com | www.wcts.com

Corporate • Court • Land • Manufactured Homes • Motor Vehicles • Personal Property • Process Serving • Vital Statistics
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Is the Grass Greener?
Considerations when making a career change

W

hy do people change jobs, or want to change jobs?
Working in the recruitment industry, we hear these
questions on a daily (sometimes hourly!) basis. After
all of our years of experience, we know that no one-size-fitsall answer exists. Making the decision to embark on a career
change journey is not something that should be taken lightly. At
Impact Recruitment, we have found it beneficial to encourage
our candidates to first deeply consider why they have decided to
make a change before taking any next steps… or leaps.
What are my motivators for change?
It might not be a shock, but this is all a matter of individual
perspective and depends on individual circumstances. What one
person perceives as better or important, another will not.
As such, a multitude of reasons for wanting a new job will
emerge, but the most common reasons we hear when we
ask our clients to ask themselves “What are my motivators for
change?” include:
• Improved work-life balance – Some law firms or
companies do have different or better options for worklife balance than others. For example, there are those with
minimal overtime requirements or those that allow for a
reduced work week, perhaps four days a week in the office,
or the ability to work remotely. Location can often play a
big part in this scenario as well - is the commute time the
real issue? Will making a change automatically result in a
reduction in overall working hours?
• Increased compensation – We often meet with paralegals
(and, in fact, professionals from all walks of life) looking to
move to another firm or in-house role who feel convinced
that their earning potential will be vastly increased from
where they are currently. This often isn’t the case. Most firms
benchmark their salaries against each other on an annual
basis. While a salary increase may be achievable, you should
also consider whether this is achieved at the expense of
something else, such as an increase in billable targets, longer
working hours, reduced benefits or a taxable bonus.
 areer diversity – This can often be a big draw. Do you
•C
want to gain exposure to a new area of practice or take on
additional duties/responsibilities that you don’t currently
have exposure to?
• I’ve always wanted to do that – This is perhaps the
answer we hear the most and can be the hardest to address
as a recruiter in a logical manner. If you’ve always perceived
another job, firm or industry as your dream job or your next
step, that’s excellent, but be prepared to tell us why you’ve

12
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BY MARK FENWICK &
SHANNON HENRY, IMPACT RECRUITMENT

always wanted to make that move and the reasons behind
it. Knowing your ‘why’ can help us determine your ‘how’.
• My friends tell me that it is so much better – Has a
friend of colleague recommended one firm or job over
another? Do they think you should be doing something
else? Why do they feel this way? Ask them the reasons for
this and how those reasons align specifically to you. Peer
pressure can be powerful, but it may not be the best driver
in terms of making a career decision for YOU. Recall a time
when you and a group of friends had to choose a restaurant
to go to. Chances are, it wasn’t a straightforward choice.
They may have preferred something you did not. Similarly,
this can be the case in choosing the right firm and career
path. You will not always agree with others about what you
want or prefer!
• Change of scenery (stagnant/bored) – This falls into a
similar vein of “I’ve always wanted to do that”. Only you
will be able to answer whether you simply want to make a
change to make a change!
What’s next?
Having undertaken some soul-searching by asking yourself
the questions listed above, and having determined what your
motivators are, you have decided to proceed. So what’s next?
How do you start preparing for the change, and is this change
worth it?
To start, we suggest going back to a good old pros and cons
list. Sounds simple? It is, and it should be. It will help clear away
any distractions and serve as a visual.
Next, think about a timeline. When do you want to make this
change? Does this need to happen now, next week, next year?
Be patient with yourself and whomever you are working with.
Allow time for this transition to happen without pressure and
feeling rushed.
To continue, consider your skillset and applicability to the
new firm or role. Do you have relevant experience or the
required skills necessary to make the change? Are you looking
to transition into a completely different area of law? If so, will
you need to gain exposure to that environment or re-train? Does
your current skillset provide you with the transferable skills?
Some have found it useful to cross-train, take courses, or even
begin volunteering to get their foot in the door.
Can your current employer assist? Whatever your motivators
for change, at this point, we would always encourage you to
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CONTINUED, FROM PAGE 12: Is the Grass Greener?
try and address any of the reasons that you have thought of
with your current employer first. You never know what might be
happening in the background with Leadership and Management
that might present viable and welcome opportunities for you.

employer? What will you do if you receive a counter-offer from
your current employer when you resign? From our experience, if
you are a valued employee, you can certainly expect a counteroffer. Be prepared for this scenario.
What should I do next?

Still want or need to make a change?
Emotional ties and personal relationships at your current
workplace are important factors to think about. Most likely, you
have internal ties; that is, colleagues who have become friends,
and bosses who have become mentors. How do you feel about
giving up these daily relationships and building new ones at a
different firm?
Unless you are independently wealthy, salary will remain a
factor. Be realistic in your salary expectations. Most companies
seek employees who can hit the ground running and don’t
require a lot of time, effort and money bringing them up to
speed before they see a return on their investment in you. Going
in with little experience and expecting a high salary might not be
realistic, or this may come at a price in terms of the expectations
or workload placed upon you. Alternatively, if this is a totally
new professional area or change in location to a lower paying
area, then you will need to ask yourself “Can I afford to take a
salary cut? What am I willing to sacrifice to get to where I want
to go?”
Is there anything else that would stop me from making a
change?

If you haven’t already talked to your current employer, it’s
time to do that. If you feel fully committed and the grass still
seems greener, then it’s time to start taking the next steps:
update your resume, ask your trusted contact for referrals,
talk to a professional recruiter, send out applications, attend
interviews and consider job offers. Making a change requires an
ongoing evaluation of your current situation and the alternative
opportunities at each stage. With careful consideration, the grass
will be greener when you commit to make that change!
Mark Fenwick leads the Professional Services team at Impact
Recruitment. He mentors a successful team of four recruiters and
an account manager who have proven to be the top source for
highly qualified professionals of public practice, tax, legal and
financial services in Canada. Mark has gained more than a decade of
recruitment experience, working in both the UK and Canada.

Shannon Henry is a recruitment specialist in Impact Recruitment’s
Professional Services division, working mainly with legal
administrative staff and paralegals. Shannon has natural recruitment
instincts and experience working with candidates of all levels to
advance their careers.

What will happen once you have gone through a full
application, interview and offer process? Do you feel ready to
accept an offer from another employer and make a transition?
What would stop you from accepting an offer with another

Serving Canada's IME Needs

Medicolegal IMEs

Disability IMEs

FCEs

Medical File Reviews

CFCs

Claims Review
Services

For more information about our services and assessor disciplines, please contact us at 778-372-1410 or email
us at: inquiries.bc@nyrc.ca.
EDMONTON
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Using Telemedicine for Independent Medical
Examinations (IMES)

BY DR. RICHARD VEERAPEN, FRCSEd(SN), LL.M &
APRIL BONISE

Introduction

paper charting will suffice.

Telemedicine, or more widely, Telehealth, uses
videoconferencing and other technologies to connect patients
with health professionals from a distance. It has become
especially useful for patients located in remote areas by
reducing travel burden, providing access to a wider range of
specialist advice and services, and delivering faster and more
efficient healthcare through advanced technology.1
The applications of telemedicine have progressively
widened to diverse health services such as dental diagnosis
and mental health counseling. This technology also benefits
individuals who have psychological anxiety or physical
limitations that deter or prevent them from traveling to major
centres for healthcare.
While the therapeutic and diagnostic uses of telehealth
are already well-established, its value is gaining recognition
for obtaining independent medical examinations (IMEs) of
claimants for insurance and legal purposes. Here, we will
examine this particular use of telehealth technology, which
we will refer to as ‘tele-assessments’.
Technical Requirements
There are three structural components of a tele-assessment
that must be considered:
A. Assessor’s Environment
B. Platform / Technological Link
C. Claimant’s Environment.
A. Assessor’s Environment
A credentialed telemedicine assessment site should meet
the following requirements:
1. The assessor needs to have access to a PC or laptop with
Windows: 10, 8, 7, or XP; Mac: OS X 10.6 or higher,
a solid internet connection, a compliant web browser
(Google Chrome, for example), as well as a working
camera, microphone, and speakers.
2. The assessor should preferably have access to an assessor
portal or electronic medical record system (EMR) for
purposes of documentation and recording clinical
findings during the assessment. This can be done by way
of dual monitors or a tablet. If these are not available,

3. T he assessor should feel confident that the telemedicine
software provider has met all national healthcare security
requirements to ensure the complete confidentiality of
the assessment.
4. T he assessor should be located in a well-lit hospital or
office setting that is private and free from outside noise
that may interfere with the assessment or cause the
claimant to become distracted.
B. Platform / Technological Link
1. T he telemedicine service provider should meet all
national healthcare security standards. This could include
compliance with PIPA (Personal Information Protection
Act), HIPA (Health Information Protection Act), or
through passing provincial Privacy Impact Assessments.
2. T he platform should be end-to-end encrypted with
AES (advanced encryption standard) 128bit encryption
technology.
3. T he platform’s
main servers
should be
nationally housed
to ensure the data
shared inside a
tele-assessment
doesn’t cross
international
borders.
4. T he platform’s
URL should always
display a green
lock symbol,
confirming
the users are
communicating
securely with
their telemedicine
provider.
Telemedicine
examination cart (r)

1 http://www2.gov.bc.ca/gov/content/health/about-bc-s-health-care-system/ehealth/components-of-ehealth/telehealth
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					Examinations (IMES)
C. Claimant’s Environment
This is probably the most important piece in an IME teleassessment since any slight variable can change the validity
of the assessment. To ensure the most successful assessment,
both from a technological standpoint and medicolegal
perspective, the following requirements should be met:
1. The claimant can attend the assessment at either a
credentialed telemedicine site that is supported by
suitably trained staff, or in another location such as
their own home with adequate supervision by a trained
professional (e.g., a registered nurse or other healthcare
worker) who ensures identification of the claimant, as
well as their privacy during the assessment.
2. The claimant can access a telemedicine assessment
by way of a computer (same technical requirements
as #1 above) or via their smart phone/tablet using an
application downloaded ahead of time (Android 4.4+,
iOS 8+).
3. Should the claimant use a smartphone or tablet, make
sure it is resting on a stable surface to minimize any
image shaking, blurring, or distortion which would cause
the assessor to have poor image quality and potentially
impact their assessment.
4. The claimant should be located in a well-lit, private
room with the door closed and visible to the assessor, to
ensure no third-party coercion or involvement.
Advantages and Challenges of Tele-assessments for
Medlegal Claimants
Tele-assessments offer a cost-effective alternative to
obtaining an independent assessment of an individual
who lives in a remote location by saving on travel and
accommodation costs, and possibly widening the range of
assessor availability and choice. Additionally, for claimants
unwilling or unable to leave their home environment,
with adequate safeguards, it is possible to conduct such
assessments in the claimant’s own home or a local centre.
As the technical sophistication of examination devices
improves, it may be possible to widen the range of medical
assessments in the future, achieving evidentiary standards
that meet legal admissibility.
The value of tele-assessments is currently evident in the
field of psychology or psychiatry since such examinations
are essentially interviews and do not involve physical contact
during the assessment of the individual.

report as evidence. However, such concerns may be alleviated
through the following:
• Ensuring privacy and confidentiality of assessments
• Ensuring non-interference by third parties during the
assessment
• Identification of the claimant by credentialed staff at
the remote site and securing informed consent for the
assessment
• Issues surrounding recording of the tele-assessment
session are complex and require instruction by legal
counsel on a case-by-case basis. (e.g., government
guidelines2)
• Support of the claimant at the remote site by readily
accessible qualified staff, especially in the case of
individuals with psychological conditions.
Conclusion
Pointing to their success with respect to insurance
purposes, telemedical assessments show promise in legal
processes, provided all appropriate safeguards are identified
and protocols get established.
Further Reading
Clark, Peter A., Kevin Capuzzi, and Joseph Harrison.
“Telemedicine: medical, legal and ethical perspectives.”
Medical Science Monitor 16.12 (2010): RA261-RA272
Raposo, Vera Lúcia. “Telemedicine: The Legal Framework
(or the Lack of It) in Europe.” GMS Health Technology
Assessment 12 (2016): Doc03. PMC. Web. 28 June 2017.
Full article available here: https://www.ncbi.nlm.nih.gov/pmc/
articles/PMC4987488/
College of Physicians and Surgeons of BC - Telemedicine;
https://www.cpsbc.ca/files/pdf/PSG-Telemedicine.pdf
Authors
Dr. Richard Veerapen
Clinical Director and Medicolegal Consultant
Cira Health Solutions, Vancouver, BC
richard.veerapen@scm.ca
http://cirahealth.ca/
Ms. April Bonise
Telehealth Engagement & Clinical Implementation Lead,
Livecare Health Canada, Vancouver, BC
abonise@livecare.ca
www.livecare.ca

A possible limitation of a tele-assessment springs from
the fact that the assessor does not meet with the claimant
in person in order to formulate an opinion. This may be a
significant factor that could affect the admissibility of the IME
2 https://support.otn.ca/sites/default/files/18.60.g.v1_-_guideline_to_record_a_telemedicine_session.pdf
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EVENTS

Annual Kelowna Members’ Event

O

n April 6, BCPA members gathered at the Coast
Capri Hotel in Kelowna for its sixth association event
in the Interior! After mixing and mingling with our
colleagues, Guest Speaker Brenda Holtskog, Manager of
Registry Operations from the Kelowna Court Registry, gave a
fantastic presentation about recent changes to the Kelowna
Registry, modifications to the BCSC Rules, and explained
differences between the BC registries.

We also thank a number of big-hearted local vendors who
provided excellent gifts, adding to the evening’s excitement!

The BCPA gratefully acknowledges the ongoing support of
our very generous sponsors:

We are thrilled to see the popularity of the Okanagan Event
grow every year, and we know the BCPA could not achieve
this growth without our Okanagan Representative and Vice
President Tanya Groutage. Tanya is truly dedicated—both to
the association and to the success of this special event—and
makes extraordinary contributions of her time and energy to
make it happen. Thank you, Tanya!

• Platinum: NYRC; and Do Process Software
• Gold: Cira Medical
• Silver: Viewpoint
• Preferred Suppliers: CLE BC and ARC Document Solutions.
The BCPA also recognizes the following companies for the
terrific door prize donations: NYRC, Do Process, Cira Medical,
Viewpoint, AssessMed, and CLE BC. Thank you!

16
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• Olympic Greek Taverna: $50 Gift Card
• Centec Aluminum Railing: $50 Gift Card to BestBuy
•A
 ssessMed Inc.: Two tickets to a WhiteCaps game with
round trip airfare
• Brandy Johnson: Young Living essential oils gift bag.

The BCPA looks forward to our seventh Okanagan event next
year!
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Annual Victoria Networking Event

W

ith summer just around the corner, the BCPA hosted
the annual Victoria Networking Event on June 8
at Moxie’s in downtown Victoria. Members always
enjoy this delightful opportunity to socialize with old friends
and make new connections in the industry.

The BCPA also thanks the following companies for donating
the plentiful door prizes: Cira Medical, CLE BC, Viewpoint,
Charest Reporting, Premiere Verbatim Reporting, Legal
Alternative Courier, Bear Mountain B.C., NYRC, and Do Process
Software.

This year, almost no one went home empty-handed!
With the huge amount of prizes, and with some companies
providing more than one gift, just about all attendees took
something special home.

Thanks in particular to our Victoria Representative and Vice
President Rose Singh for continuing to grow and promote the
Victoria BCPA events over the years! We appreciate it!

The BCPA acknowledges the continued support of our evergenerous sponsors:
• Platinum: Do Process Software; and NYRC
• Gold: Cira Medical
• Silver: Viewpoint
• Preferred Suppliers: CLE BC and ARC Document Solutions

www.bcparalegalassociation.com		

2017 BC Paralegal Association, All Rights Reserved		

Fall 2017

17

EVENTS

Vancouver Spring Networking Event

I

n the midst of the awakening season, the BCPA hosted its
annual Spring Event on May 4 at Steamworks at the foot of
historical Gastown. Members enjoyed delicious appetizers
with a beautiful view of the harbour, as we do each year in
our beautiful city.

The BCPA thanks our dedicated sponsors for their constant
support, without whom we just couldn’t host these events as
successfully!

• Silver sponsor: NYRC
• Preferred suppliers: CLE BC and ARC Document Solutions
The BCPA also thanks the following companies for door
prize donations: Capilano University, Cira Medical, Do Process,
Viewpoint, NYRC, and AssessMed.
Special thanks to Do Process – three-time Platinum Sponsor
for the last three BCPA events!

• Platinum sponsors: Cira Medical; and Do Process
• Gold sponsor: Viewpoint

18
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Get to Know Your BCPA Directors!
Rose Singh

Priscilla Cicek

Rose has served the BCPA as a
Director for more than seven years.
She is the Vice-President and the
Events and Certification Committee
Chair and has responsibility for events
across BC. She also works with the
Board towards certification of paralegals.
Rose works at JFK Law Corp. in Yaletown
as a Practice Manager/Paralegal. She works in the area of
Aboriginal law. In her paralegal role, Rose is involved with
evidence management, electronic discovery and specialized
databases. Rose quite often travels to meet with clients’
communities to interview members about their lands-use
activities. In her Practice Manager role, Rose is responsible
for ensuring that the aims of specific projects are met and
prepared on time. Rose is also a member of the Access to
Justice BC Committee and has had active involvement in
several committees over the years to help improve access to
legal services across BC.
After work, Rose enjoys spending time with family
(especially her nieces and nephew) and friends and their
kids. Rose recently adopted a little pup, Suva, who keeps her
quite busy. Rose loves to travel and when not working can be
found planning trips to tropical places. She has recently taken
up golf lessons and is hoping to get good enough to actually
play a round soon!
Contact Rose at rose@bcparalegalassociation.com.

Priscilla is our newest BCPA Director
and is the Membership chair. She also
contributes to the Paralegal Press by
writing a column entitled “Case Law
Corner”.
Priscilla has worked in the legal
industry for 25 years. She is a Legal
Assessment Specialist representing
BridgePoint Financial Group in Western Canada. She has
managed complex personal injury claims, occupier’s liability,
and commercial/construction litigation claims in British
Columbia and has assisted with legal strategy, problem
solving and negotiation of claims. Priscilla has published
material on novel legal issues and often provides consultation
work to counsel and other experts researching the law. She
attended Capilano University and completed the Paralegal
program in 1996. Priscilla is also an Instructor with the
Paralegal Department at Vancouver Community College
where she teaches Personal Injury law.
Priscilla is Chair and Speaker with both the TLABC and
the CLE of BC. She was recently featured in the “Spotlight”
Magazine.
After work, Priscilla enjoys spending time with family
in Whistler and enjoys writing in her spare time. She has
authored a novel, which she has been writing for seven years.
Her book is being published this year. Priscilla loves to travel
and is looking forward to visiting Portugal this summer with
her family.
Contact Priscilla at priscilla@bcparalegalassociation.com.

Save the Dates!
Upcoming 2017 BCPA Events

SEPTEMBER 21
BCPA Fraser Valley
Networking Event

SEPTEMBER 26
BCPA Lunch & Learn

OCTOBER 19
BCPA Vancouver
Annual Dinner

NOVEMBER 9
BCPA Lunch & Learn

Check the BCPA website for more details.
www.bcparalegalassociation.com		
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CASE LAW CORNER
BY PRISCILLA CICEK, PARALEGAL

Review Case Law, Legal Principles and
BC Supreme Court Civil Rules
A blog intended to increase knowledge on substantive law
CASE LAW CORNER | BLOG: 2017 CASELAWCORNER.COM

W

e review a BCSC decision in which material facts
were deemed to be inaccurate. These material facts
were relied on by the Plaintiff’s experts in forming
their opinions. The following risks may result when this
occurs:
1. T he weight of your expert’s opinion may be dismissed or
diminished, and
2. The value of your client’s case may be impacted.

The Facts
In Tambosso v. Holmes, 2015 BCSC 359 (CanLii) (which
has been successfully appealed), the Plaintiff alleges a motor
vehicle accident in 2008 caused her PTSD.
The Judge scrutinized the Client’s subjective evidence
provided to the ambulance crew and hospital physicians
compared with the Client’s subjective evidence provided
to the experts in this litigation, and there was a marked
difference in these complaints. Firstly, there was no report of
“striking her head” in the initial reports. Nor was there any
mention of any “trauma” or “fear” that was experienced
during this incident. However, this Client advised the IME
(Independent Medical Evaluation) experts that she observed
the “Defendant’s eyes as he accelerated his vehicle towards
her while she stood on the highway” creating intense fear
that she was going to die. These facts were material as they
were stated to be the “triggering event” that caused her
Post-traumatic Stress Disorder, which was being claimed in
this action. The major issue in this case was that the client
described facts of circumstance of the collision, which were
deemed false.

Supreme Court of Canada Decisions:
The legal principles that are often raised at trial when the
opinion of an expert is being challenged based on reliance of
inaccurate facts are outlined in two leading authorities from
the Supreme Court of Canada. They are R. v. Abbey, 1982
CanLii 25 (SCC) and R. v. Lavallee, 1990 CanLii 95 (SCC).
These cases are pursuant to the Criminal Code of Canada the
first dealing with an insanity pleas, and the second dealing
with battered woman syndrome respectively.
The principles are noted:
 . v. Abbey, 1982 CanLII 25 (SCC) “establishes that facts
R
relied on or assumed by an expert for the purpose of
forming an opinion must be proven in evidence before the
expert opinion can be given any weight. In other words,
the lack of a factual foundation will cause the expert’s
opinion to be given little, if any weight.”

The approach outlined in Abbey was endorsed by the SCC
in R. v. Lavallee, 1990 CanLII 95 (SCC):
“ while each of the specific facts underlying the expert’s
opinion need not be proven in evidence, there must be
some admissible evidence to establish the foundation of
the expert’s opinion. The more the expert relies on facts
not proved in evidence, the less weight is to be given to the
opinion.”
In applying these principles in Tambosso, the Court found
that as the facts were deemed to be unproven in evidence,
the weight of the experts’ reports were diminished, which
in effect, impacted the final decision in this case. The Judge
states “the opinions are not of assistance to the Court.”

The Conclusion at Trial
The Court stated the following:
“ In the opening of these reasons, I referred to the defence
position that the major issue in this case is the credibility,
or lack thereof, of the plaintiff. I have already found in
these reasons that the event which the plaintiff alleges
is the triggering event of her alleged PTSD and other
psychological concerns was the incident following the 2008
accident, ie. when the plaintiff ran down the hill towards
the defendant Holmes and made eye contact with him,
did not occur. The evidence of the plaintiff with regards
to that incident was only the beginning of her attempts to
fabricate evidence so as to exaggerate what had occurred,
her injuries and their effect on her life since 2008.”
The Court further stated that:
“the submissions of the plaintiff, however, were not
particularly helpful in that the emphasis was on the alleged
PTSD and mild traumatic brain injury issues which I find
were not proven.”
The award for non-pecuniary damages was $25,000.

BC Court of Appeal
Tambosso v. Homes, 2016 BCCA 373 (CanLII)
The Plaintiff in this case appealed the trial decision
referenced in Tambosso v. Holmes, 2015 BCSC 359 (CanLII)
and a new trial has been ordered. The Summary of the
appeal decision is noted:
T he “Appellant submits the trial judge misapprehended
the evidence. Held: Appeal allowed. The other witnesses
corroborated the appellant’s story. Trial judge’s
misapprehension of evidence permeated his analysis of the
expert evidence. Evidence from 15 lay witnesses in relation
cont’d on page 21
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CONTINUED, FROM PAGE 20: Case Law Corner

to appellant’s post-accident condition was ignored. New
trial ordered.”

3. failing to properly analyze the evidence in relation to a
mild traumatic brain injury (three errors are alleged under
this heading);

extent Ms. Tambosso suffered damages as a result of the
two accidents. Instead, he focused on the findings of an
event, seconds in the making, rather than the big picture
in terms of the change in her post-accident condition, the
significance of the change, and whether it was caused,
wholly or in part, by the accident. In my view, completely
discounting the expert evidence based on a questionable
finding of fact, and wholly disregarding the evidence of
15 witnesses who supported the opinions of the experts
and Ms. Tambosso’s evidence in terms of her post-accident
condition, amounts to an overriding and palpable error.

4. misapprehending the evidence with respect to the 2008
accident;

In my view, the cumulative effect of these errors can only
lead to a new trial.”

5. rejecting the evidence of Dr. Malherbe as unqualified;

Author’s Comments

On appeal, the Plaintiff took the position that the trial
Judge erred on the following points:
1. not accommodating Ms. Tambosso’s disability resulting in
an unfair trial;
2. failing to properly assess credibility;

6. misapprehending the evidence in relation to special
damages; and
7. failing to properly assess special damages.
The appeal decision references the trial Judge’s finding
that he could not accept that the Plaintiff’s version of events
was credible and, in fact, stated that the circumstances
as described by the Plaintiff “did not occur and were a
fabrication.”
However, it is noted that the trial Judge, in error, did not
consider the evidence of the experts whose opinions did not
rely solely on the Plaintiff’s version of the circumstances, but
rather, relied on testing that had been undertaken. Nor did he
rely on lay witnesses that confirmed similar facts as described
by the Plaintiff, and did not explain why he did not accept
their evidence.
The appeal Judge concludes:
“ In my view, the trial judge failed to analyze and determine,
on the whole of the evidence, whether and to what

www.bcparalegalassociation.com		

It is always important to review and analyze the facts of
your case carefully, including any contradictions or conflicts
that may exist in the evidence. Witness statements may also
be of critical importance to a case, and should be carefully
considered as to which witnesses will be called at trial. In this
case, the witness statements were of material importance.
Finally, be mindful of the Courts comments as it pertains
to the discrepancy of evidence, as they are not always as
significant as counsel may think. Please review leading
authority as it pertains to the discrepancy of evidence Diack
v. Bardsley (1983), 46 B.C.L.R. 240 (S.C.), aff’d (1984), 31
C.C.L.T. 308 (B.C.C.A.).
See Disclaimer in “About” page of www.caselawcorner.
com.
Read the online version about this case at: http://
caselawcorner.com/2017/07/12/successful-appeal-tambossov-holmes-2016-bcca-373-canlii/
For additional posts, visit www.caselawcorner.com
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eDiscovery: Searching for the Narrative

BY ERIC P. MANDEL, J.D., IDICIUM LAW PLC

A

t its core, eDiscovery is about the search for electronic
evidence for use in the legal or regulatory process.
Recently, I was with a U.S. Circuit Court Judge who was
very surprised to learn that a company cannot simply run a
Google-type search across all their systems to locate potentially
relevant electronically stored information (ESI) for production.
This leading jurist’s reaction reflects a common misperception
about searching that play out in eDiscovery.
Legal search is materially different than using an internet
search engine, such as Google, Yahoo, AltaVista, or others. The
difference between the two comes down to this: What are you
hoping to retrieve with your search? For the most part, when
using an internet search engine, or even a corporate file share,
the objective is to retrieve a specific result to recall or reference
prior events or decisions, or to use as a guide for future action.
Google might return 1.2 million results, but for the most part,
we only care about the first page (top 10 results) and we rarely
go past the third page (top 30 results). We refer to this as ranked
search.
Legal search, on the other hand, has a completely different
objective, which is to locate ALL relevant documents (“Recall”)
while including only potentially relevant documents (“Precision”).
In theory, a perfect legal search would have 100% recall; i.e., the
complete set of documents we want, and 100% precision, i.e.,
accurately retrieve only the documents we want. A perfect legal
search does not exist in the real world.
The Problem of Too Many False Positives

22

at coming up with search terms with any reasonable degree
of recall or precision. This is due, in large part, to the extreme
diversity of the use of language in our everyday communications.
Our writing is filled with synonyms, polysemes, acronyms, jargon,
and even nicknames, all of which play into and amplify this
problem. Human languages and the individuals who use them
are complex; meaning can be intentionally or unintentionally
masked. Fortunately, we have computers and software that can
help us solve these problems.
Technology-assisted Review and Semantic Search
An eDiscovery practitioner with access to and experience with
advanced technology utilizing semantic search functionality
like Brainspace has a reasonable chance of cutting through the
myriad of false positives to identify true positives and moreover
locate key documents that tell a story that may be not apparent
on the surface.
Semantic search is an umbrella term covering several different,
specialized methods utilizing computer algorithms to bring
together similar documents based on the text contained in the
documents and their metadata. When used appropriately, each
method can form an integral part of a practitioner’s toolkit.
Brainspace makes use of several forms of semantic search,
combined with graphic visualizations and transparent feedback,
to provide an eDiscovery practitioner with a multi-dimensional
view of their dataset.
Clustering – The Brainspace Cluster Wheel

When we preserve and collect ESI for use in the legal process,
we almost always end up with substantially more irrelevant
documents (false positives) than relevant documents (true
positives). When Google returns 1.2 million results in a ranked
search, the vast majority of them do not bear any relevance
to the information you sought. These false positive results in a
ranked search have no real impact, as they sit in the background,
sight unseen, and disappear when the browser window is closed.
But for legal search, we regularly collect hundreds of thousands,
if not millions, of files for review to determine responsiveness,
and moreover, to find patterns that will uncover the narrative of
the case. With the continued explosion of data in the workplace,
we have moved beyond the capability (or cost-effectiveness) of
human effort to reasonably review every document.

After loading documents into Brainspace, the software
automatically organizes the dataset into clusters of documents
it thinks are logically related based on common language. The
program then displays the results in an interactive visualization in
the form of a wheel. For demonstrative purposes, Figure 1 (see
following page) shows a wheel of all English language pages
contained on Wikipedia. Groups of articles on similar subjects
clustered together with greater cohesion as you visually move
towards the periphery of the wheel.

For many years, lawyers have used search terms in an attempt
to pull true positives out of the sea of false positives. In “meet
and confer” meetings, lawyers exchange lists of keywords and
search terms and then expect that all the documents within
the scope of discovery will get found magically and exchanged.
Yet, study after study demonstrates that humans are horrible

By itself, clustering can be enormously valuable in
understanding the structure of the dataset. For example, there
would be no functional method for me to use a conventional
search engine to find all Wikipedia articles related to music, film
and television. However, using Brainspace, I can quickly identify
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Thus, rather than relying on a human-generated standard
taxonomy, such as the Dewey Decimal System or online retail
sites, Brainspace takes the most commonly used terms in
each set, and displays them in a way that is functionally selfexplanatory.
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CONTINUED, FROM PAGE 22: eDiscovery: Searching for the Narrative
sets of materials that are most likely to contain articles related to
my goal, and even further narrow the topics, such as Wikipedia
entries discussing movie cast and key crew (Figure 1).

on the topic of love. I could run a concept search for the term
“love” and then create a “focus” on the resulting subset. Now
I have a new wheel that just focuses on the concept of “love”
segregated at a high level into music and film & TV about “love”.
See Figure 2.

FIGURE 1

Concept Search and Term Expansion
Concept search is the ability to find documents that are
conceptually linked, but do not share the same language. For
example, using a basic search for “Thanksgiving” will return
documents that contain that word. But a concept search for
“thanksgiving” will return documents that include other related
terms, including turkey, stuffing, dressing, gravy, mashed
potatoes, cranberries, pumpkin pie, football, pig skin, pilgrims,
etc.
Where Brainspace shines for me is in the transparency of
return-to-a-concept search. Not only does the software show
me the words and phrases contained in the returned documents
that the algorithm believes are associated with my concept
search—known as term or phrase expansion—but moreover,
in Brainspace, I have the ability to provide direct feedback to
machine by either excluding a term that I think it incorrectly
associated with my intended results, and weighting the
importance or value of the other terms.
It is important to note that while a user can exclude an
unexpected and undesired return in the expansion list, a
process must be in place to examine WHY an unexpected result
appeared. It is the unexpected result that may reveal material
facts hidden by idiosyncratic or coded language.
Classification – Brainspace Focus
While many semantic search tools rely predominantly on
clustering, Brainspace allows a user to interact with the dataset
and the algorithm and not only refine a search, but create a
new subset of the data with its own wheel. Brainspace calls
this functionality “Focus” as it allows the user to focus in on
particular portions of the dataset, and explore a more defined
universe.
So if, for example, instead of the larger topic of music, film
and television, I wanted to search for all articles on Wikipedia
www.bcparalegalassociation.com		

FIGURE 2

Combining the concept search, term / phrase expansion and
classification functionality of Brainspace, I can then explore
the different aspects of “love” and further focus my search.
For example, if I run a concept search for “fictional romance”
within the “love” classification focus, Brainspace responds
with Wikipedia articles that include the terms and phrases:
protagonist, major characters, secondary character, roguish,
young heroine, eponymous protagonist, sympathetic character,
anti-hero, course of the story, ne’er do well, and many others.
Using Brainspace, I can start with a large concept and work
down the various paths, ignoring groups of documents that I
know are not relevant, explore groups that I don’t understand,
and select groups using a Tag function that I know to contain
relevant data that should be looked at on a document by
document basis.
Conclusion
Litigators tell stories to juries, and those stories require
documentary evidence to prove or disprove facts in contention.
Just as individuals may disappear into the darkness of large city,
and with them their stories, documents disappear into large
datasets, and with them the stories contained therein. Brainspace
provides eDiscovery practitioners with an extraordinary toolset
to help solve the complex issues related to legal search, cutting
through the morass of false positives to find the hidden
narrative.
Eric P. Mandel is the Managing Member of Idicium Law PLC,
a boutique firm focused on navigating clients through the legal,
technology, and process issues related to e-discovery, cyber risk, data
privacy, and information governance. He serves on multiple policy
and standards setting bodies, including the Steering Committee of
The Sedona Conference Working Group 1 (WG1) and the Board of
Directors of the Legal Technology Professionals Institute (LTPI). Eric is
licensed to practice law in California and Minnesota, and is an IAPP
Certified Information Privacy Professional (CIPP/US).
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What Can Litigators Learn from Investigators
and Storytellers?

BY JO SHERMAN, LL.B.

A

new client engagement hits the desk. It’s a massive
litigation project. Of course, time is of the essence.
Litigation hold notices issue and a considerable amount
of data is rapidly collected. A quick calculation shows that it
would take 25 to 30 person years for one lawyer to eyeball
every electronic document in the 200 Gigabyte tranche of data
left after removal of system files and duplicates. Given that the
amount at stake is less than $10 million, that’s clearly not going
to be a proportionate exercise, nor effective.
Keywords: The hammer in a litigator’s toolbox
The legal team feverishly starts working on a keyword list
to help cull the data down, debating the nuances of Boolean
“AND”, “OR”, “NOT” logic, drilling down into the minutia of
multiple terminology variations, fine-tuning intricate proximity
searches, delicately placing wild cards in just the right position
within the search strings, hypothesizing the potential application
of concept expansion and search-term stemming techniques.
When keywords are the only hammer in a litigator’s toolbox,
all searches look like nails; meaning, data analysis that is better
suited to other approaches often gets distorted into keywords,
compromising the potency and accuracy of results. This usually
happens because litigators use the only tool they know how
to use or the only one at their disposal. Furthermore, due to
limitations of most software platforms, the whole keyword
production exercise is usually performed in the dark before the
legal team have access or insight into the data itself. If that
sounds like dangerously wielding hammers in the dark, it is.
In any event, the final compilation of keywords is ultimately
issued to the technology team with a simple, blunt instruction
to ‘generate a hit report’. Even at first glance, an experienced
legal technologist receiving the list knows it’s likely to be a futile,
painful, exercise.
Boolean “and/or” operators get used inconsistently and
incorrectly often delivering the exact opposite result to what
was intended. The search terms themselves are so common
and patently obvious they will generate hits in practically every
document in the dataset (“contract” is probably not a good
keyword choice in a contract dispute). Issues are used in place
of search terms (in a fraud investigation, the word ‘fraud’ is
probably not going to be within the vernacular of a perpetrator).
Person-based metadata has been dumbed down into flat, onedimensional keywords that lose important context information,
such as who sent what to whom, and there is, at best, a futile

attempt to accommodate the multitude of possible name
variations for key people of interest.
The legal technologist, however, dutifully follows instructions,
obediently applying the search criteria as directed and returning
the hit response list.
The legal team discover, to their dismay, that the meticulously
crafted search terms will deem more than 90% of the
documents to be responsive. Mild panic sets in and some
increasingly cavalier adjustments begin. Iterative cycles of
anxiously applied search-term changes generate successive
hit-list response reports repeatedly until the number of relevant
documents is whittled down to what is considered to be a
quantity of documents that can be reviewed at a cost that is
‘proportionate’ to the amount at stake.
After this flurry of activity subsides, we may indeed be left
with a quantity of documents considered to be acceptable. That’s
fine. But, shouldn’t the real question be: Do we have the right
documents?
Quantity versus Quality
It’s all well and good to have a proportionate number of
documents, but how can we make sure that the documents
retained reflect the ones most likely to be relevant to the dispute
or investigation? Unfortunately, it seems that our increasing
focus on proportionality has often forced emphasis on the
quantity of documents retained for review rather than the quality
of those documents in terms of their actual importance or
relevance to the issues in the case at hand.
There is also a risk that a rote, mechanical application of
the proportionality test can—at times—pursuant to the law of
unintended consequences, be distorted to justify exorbitantly
expensive solutions in high stakes litigation when alternative,
more effective lower-cost options might actually be available.
Perish the thought that high-stakes litigation could get resolved
quickly at a low cost by finding enough key documents after
only a few hours of intelligent legal analysis to support a rapid
settlement in a client’s favour.
The primary question should not be “How much can I
spend on e-discovery as determined by reference to the
amount at stake?”; rather: “How can I deliver the most
effective and efficient outcome for my client as the first
and foremost consideration and then qualifying this by the
obvious requirement to control expenditure at a level that is
proportionate to the issues at stake?”
cont’d on page 25
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What about Predictive Coding?

presentation of your story to those who will decide the outcome.

At a recent industry conference, a well-respected e-discovery
thought leader made a somewhat offhand comment to the
effect that the e-discovery choice available to litigators hasn’t
changed for many years in so far as it is still the same old hohum decision between either keywords or predictive coding.
Really? Is that where our industry finds itself 15 years on and
in this day of powerful, pervasive, data analytics and intelligent
technology?
Of course, you could apply predictive coding technologies and
methodologies to a project, and—as long as the data suits this
approach; the budget can accommodate it; the client is willing
to take a leap of faith; a senior litigator is prepared to put aside
a few days to train a machine; and you have a project manager
with experience in this domain—you’ll likely achieve some great
results.
However, at the end of the day, to some extent, when we train
computers to code predictively, aren’t we simply training them
to simulate a bland, one-dimensional document by document
assessment of relevance? Sure, a computer will do it faster
and probably more consistently, but where does the intelligent
lawyering fit into that scenario? Was it Peter Drucker who said
there is nothing more disheartening than doing efficiently that
which should not be done at all?
In any event, apart from the keyword Hammer and the
predictive coding Power Saw, what are the other options
available to a modern-day litigator?

Identify People of Interest (POI)
One of the most important steps is to identify the people of
interest (POI) early. (Not the custodians; not yet, at least.) Identify
the witnesses or people who had involvement in critical events
or know the facts surrounding the case and who are likely to be
interviewed or deposed. Important considerations and actions
include:
1. Identify POI; i.e., the witnesses or people who had
involvement in critical events or know the facts surrounding
the case and who are likely to be interviewed or deposed.
2. Draw these actors on a whiteboard to visually show their
inter-relationships – alleged, established and contentious.
3. Make note of their roles, titles and other important
attributes relevant to the story.
4. Try to articulate clearly what you need to show in terms of
their communications and interactions between each other.
Now, turn to the data. Armed with knowledge gleaned from
the exercise outlined above, you are well-equipped to ask the
following questions as you dive into the data.
5. Are there multiple versions of POI names (e.g. Robert = Bob
= Rob) that need to be accommodated when searching?
6. What about initials for middle names, spelling variations or
common spelling mistakes?
7. What are their professional email addresses?
8. What are their private email addresses?

Thinking like Investigators
There are other approaches to Discovery, but they require
lawyers to think a little more like investigators. This means reigniting some discovery skills of a bygone era: analysis, creativity,
lateral thinking, deep interpretation of the facts and good
old-fashioned common sense. Skills that were de rigueur before
e-discovery flooded our law firms with a quagmire of data and
a whole generation of aspiring legal graduates were consigned
to toil away on tedious document reviews at the bottom of the
e-discovery pyramid.
Armed with powerful and supportive analysis tools, these
re-ignited skills will facilitate true investigation of the facts and
the issues, exploration of the evidence and development of ‘the
story’ from the very beginning of the case, not just at the tail
end when preparing for trial after the pain of e-discovery has
subsided.
Here are some considerations.
Build your Story
At the beginning of the case, it can be extremely empowering
to actually put aside data considerations, for a moment anyway,
and to think deeply about your client’s story. What is the
narrative and what are the compelling themes that will underpin
it? Ask the key questions: Who, What, Where, When, and Why.
The answers to these questions will evolve throughout your case
as new facts emerge and your knowledge increases, and will
provide a cornerstone for your ongoing analysis. They will also,
ultimately, provide the platform for the continual refinement and

9. Could they have used other names e.g., nicknames or code
names or false names?
10. Are they connected or interacting via social media
networks?
11. Are they interacting via alternative messaging systems?
12. Do we have all the data we need from the POI’s including
private email and social media accounts?
13. Is it possible that a POI may have communicated via the
email of a relative, friend or personal assistant and if so,
should the collection net be cast across their data too?
14. How can we normalize the multiple versions of a POI’s
name appearing in the dataset so that a single easy term
can be used for searching throughout the case?
POI’s are not necessarily Custodians
It’s important to remember that custodians are not necessarily
persons of interest, and vice versa. That is, despite best
endeavours, it’s quite possible that the data from a key POI may
not be available for collection and conversely, it’s very common
that data was collected from people that are of no real relevance
to the key issues in the case. However, such custodians could
have sent data to or received data from some of the POI’s.
So, it is entirely possible to obtain important communications
involving POI’s even if you have not managed to obtain their own
data; i.e., even if they are not custodians. This is a commonly
misunderstood aspect of e-discovery that often taints the
cont’d on page 26
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					Storytellers?
effectiveness of not only collection, but also analysis and review.
Google is your Friend
A quick Google search surrounding the circumstances of
the case, the key people, the alleged facts or events or any
other areas of uncertainty can often deliver great insights not
easily found in the data collected for e-discovery purposes. In
cases that have attracted public interest, in particular, it is often
surprising to see the freely available information that has been
uncovered by journalists who are, after all, professionally trained
investigators and skilled storytellers. So why not leverage their
hard work to help build your case? Of course, we need to be
circumspect about what we read, but the point is litigation is
often a voyage of discovery that need not be constrained by the
limitations of the discovered documents.
Talk to your POIs
In many jurisdictions, there is a whole generation of young
lawyers who have not been trained to effectively interview
witnesses and who turn instead to mechanically review the
documents at the beginning of a case in search of insight into
the facts and issues. Interviewing people is a powerful alternative
and a lost art. A quick strategically focused, carefully articulated,
early chat with a key witness can sometimes provide insights
that can save an exorbitant amount of time and expense by
illuminating facts that would take many hours to uncover in the
digital abyss.
Get to Know the Lingo
Within interpersonal networks, whether they be a social
clique, a sporting community, within a company or an industry,
there often emerges over time an idiosyncratic parlance that is
reflective of culture, shared experiences, folklore and collective
anecdotes. This vernacular can be rich in slang, jargon and
double entendre. It can fast-track an investigation to have some
insight into this lingua franca before any meaningful searching
of electronic data is undertaken.
In addition to this terminology consideration, there is also an
inherent human tendency to use code words where there is an
intention to disguise intent or true meaning. For example, in one
case the word ‘chocolates’ was commonly used when referring
to an incentive payment or bribe – not a word that would
normally find itself on a keyword list.
Obtaining insight into these sorts of terms through tools that
quickly identify concepts used in unusual contexts or through
simply asking a carefully selected POI about the jargon can
provide great insights and potentially save a lot of document
review time.
Use Keywords Iteratively
If you listen to the hype, keywords seem to have fallen from
grace since the advent of sexy analytics and computer-assisted
review. Fact is, there is still a role for them. They are one of
many tools that can be deployed to help a litigator’s search for
relevant documents. They just need to be used more effectively.
That means, iteratively, real time, with the data at hand so that
results of each potential term that is under contemplation can
be tested instantly by the legal analyst rather than handballed
to a technologist who delivers back a hit report that delivers no
insight.
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Real time keyword refinement facilitates a quick peek into
the actual responsive text within the documents and fine tuning
of the terms via repetitive feedback loops until the context hits
are delivering the desired results. When developed this way,
and used for the right scenario, alongside other analytical tools,
keywords can become powerful indeed.
Build your Facts and Chronology of Events
If you start with an initial understanding of what is alleged
to have happened, when these events occurred and the people
who were involved, you will have an ideal framework for
exploration of data throughout the discovery process.
Traditionally, the chronology and story-building exercise
would take place after the discovery process and during a
trial preparation phase. However, this case-management
paradigm—if embraced at the outset, even before the collection
commences—will provide a canvass upon which you can weave
the rich tapestry of your story as the case progresses. You can
position the characters, the facts and the sequence of events
such that the story unfolds perfectly by the time it reaches
maturity and is presented for resolution.
A Compelling Narrative Will Win the Day
Once you have the framework for your story, you can certainly
use keywords where that makes sense and, of course, you
could contemplate predictive coding too. But please treat these
as merely two of many tools and analytical techniques at your
disposal.
All modern e-discovery or litigation support software platforms
have functionality to support the approaches outlined here.
This is not about rocket science or artificial intelligence. We are
talking about actual intelligence: common sense, inquisitive and
creative legal analysis.
What really matters is the story. Your creativity, your insight,
your intuition and your incisive legal analysis will help you to
develop and tell the story. At the end of the day, it’s a compelling
and credible narrative that will win the day for your client so it
makes sense to start developing it early using the right tools and
the right data.
Jo Sherman is a lawyer and computer scientist with extensive
international experience in the application of technology to law
through C-suite roles and consulting engagements to technology
companies, law firms, courts and justice agencies over the last 25
years. She founded EDT in 2004 to develop case management and
e-discovery software for litigation and investigations. Since then,
EDT software has been embraced by an international client base of
GLOBAL100 and magic circle law firms, fortune 20 corporations,
government agencies, forensic experts, and consulting service
providers. Contact Jo at jo@discoveredt.com and 347-915-8766 and
visit his website at www.discoverEDT.com
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