VOLUME 49, ISSUE 3

PARALEGAL PRESS

WINTER 2019

s

PRESIDENT’S
MESSAGE

N

Full Speed
Ahead

ot only am I honoured to provide this, my first
President’s Message to the Paralegal Press, I’m fortunate
to write it while vacationing on a beach in Neuvo
Vallarta! It’s the perfect spot to reflect on all that has occurred
in the paralegal world over the past few months!
I will begin with Board-level news. Many of you know that
Rose Singh, who acted as President of the Association since
April 2018, resigned from the Board in September when
Rose accepted an opportunity to pursue a different career
path. We thank Rose for her many years of service to the
Association. Also, Tanya Groutage, one of our Vice-Presidents,
was appointed as Treasurer, while Valerie Hollingdale, our
Sponsorship & Events Chair, was appointed as one of the
Association’s Vice Presidents. Lastly, Rose’s departure led to
my new role on the Board, with a mandate to help all of
you accomplish BCPA’s goals and objectives. It is with sincere
gratitude that I thank each of the Directors for their ongoing
enthusiasm to volunteer and contribute, as well as their
patience and support during this transitional phase. In two
short months, I have acquired a whole new appreciation for
our Past-Presidents and Directors and the time they devote to
our membership. I have some pretty big shoes to fill! I look
forward to serving you.
As the BCPA has communicated through our social media
outlets, at recent events and in email communications, the
Law Society of BC has produced the “Family Law Legal
Service Providers: Consultation Paper”. The Law Society seeks
feedback to the Consultation Paper from the profession by

way of written submissions. You still have time to submit your
comments since the Law Society extended the deadline to
December 31. I strongly encourage you to review the Paper
and provide your feedback to the BCPA for us to consider
when drafting our written submissions. Alternatively, you may
respond to the Law Society directly. A number of lawyers in
BC have already responded with written submissions to the
Law Society. These can be viewed at www.lsbc.org.
It’s that time of year! Remember to renew your
BCPA membership in order to continue to receive your
membership benefits. You can renew online easily by logging
into your account, updating your membership information
and submitting payment (either paying by credit card online
or requesting invoice to submit payment by cheque).
I hope you enjoy this issue of the Paralegal Press, which
contains interesting articles relevant to our profession,
including an article by BCPA members Monique Sever and
Ann Halkett, “How to Find Electronic Evidence and Why You
Need to Preserve It”; an article presented by BCPA sponsor
Matt Lau of NYRC entitled “The Bruise You Can Use!”, as
well as event reports, such as the Victoria Networking Event,
the Annual Fall Dinner, the Law Society’s AGM, and more.
On behalf of the BCPA Board, I wish you the best of the
holiday season. We look forward to 2019 and to continuing
to promote our profession on behalf of all of our members.
Sincerest regards,
Michele Ross

“

*

“

audere
est facere
*to dare is to do

We’re proud to
sponsor BCPA, and
of our strides to
make lives better.
Best wishes to all paralegals this holiday
season from Hammerberg Lawyers
and Helpforme, proud sponsors of the
British Columbia Paralegal Association.
Helpforme, the Personal Legal Services
brand of Hammerberg Lawyers LLP
powered by amazing paralegals and
support staff, makes lives in BC better.

Happy Holidays!

P R O U D LY
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publication. Articles may be edited for formatting, legal and
other purposes. The views expressed in the articles of the
Paralegal Press are not necessarily the views of the BCPA or the
Newsletter Committee. For reprint permissions, advertising,
article subimssions and back copies, contact the Newsletter
Chair at veronica@bcparalegalassociation.com.
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CASE LAW CORNER
BY PRISCILLA CICEK,
BRIDGEPOINT FINANCIAL GROUP

T

Affidavits and Summary Trial Applications
(Rule 9-7): What you need to know!

his is not a general article on affidavits; rather, it is specific
to affidavits filed pursuant to Rule 9-7 Summary Trial – to
be clear. An affidavit filed under Part 8 - Applications is
drastically different from an affidavit filed pursuant to Rule
9-7. As professionals working in the legal industry, we must
recognize the distinction. This article highlights some of those
distinctions we need to be aware of, and offers a guide to
follow for future applications.

considerations as it relates to the filing of affidavits pursuant to
Rule 9-7(5)(a).
Here is a list of a few key tips to follow and be aware of
(although this may not be an exhaustive list):
1.  Firstly, it goes without saying that affidavits must be
carefully crafted with facts organized in such a manner
that makes sense.

We have reviewed many cases in which lawyers attend
a Summary Trial hearing only to be sent away by the judge
with a request that their filed affidavits be corrected. Worse,
hearings get adjourned by the Court due to errors in the
filed materials. These situations are not pleasant for anyone,
especially the client.

2.  The material facts should be included. Enumerating the
facts in chronological order is helpful to the Court. Tell
your client’s story in such a manner that makes sense.

Let’s begin with an important quotation noted in Sermeno v.
Trejo, 2000 BCSC 846:

4.  Stay away from inflammatory comments or irrelevant
accusations (typically noted in family law cases, but a tip
worth noting.)

 summary trial must be conducted with the same regard to
A
the rules of pleading and evidence as a full trial. Significant
care must be exercised in preparing affidavit materials for
a summary trial application. Too often lawyers and legal
support staff make the mistake of filing affidavits in
summary trials that are no different than those filed
for regular applications.
It is always a great exercise to review the requirements and

I have been a Notary for over 30
years and have used a variety
of software solutions for my
conveyancing practice. We
switched to ProSuite and we
have been extremely happy with
the product. A great product and
a great company to work with!
Patricia Wright, Notary Public

3.  Ensure that the affidavits are grammatically correct. A
second set of eyes is not a bad idea to check for run-on
sentences and grammatical errors.

5. Ensure

the opinions stated in the affidavits are supported
and admissible. Of course, this is a task for professional
expertise / counsel.
6. D
 o not append volumes of irrelevant exhibits to your
affidavits. Carefully select supporting documents that
speak to your facts. Of course, this is the role of a
professional / counsel to sift through the documents and
identify relevant portions of documents. A Paralegal can
take this task on under the supervision of counsel.
7. Ensure the exhibits are in proper order. (The Courts have
made it clear that they do not appreciate disorganized
material.)
8. Remove any hearsay comments from your affidavits and
avoid adverse inference findings.
9.  Hearsay should only be included to persuade a Court
that a Summary Trial hearing is not appropriate.
10. If there is no direct knowledge of the facts by a party and
that evidence needs to be presented to the court, then a
separate affidavit from the individuals that do have direct
knowledge must be sought.
11. If hearsay is included in your affidavits, be sure to provide
proper grounds for including such hearsay commentary.
12. Ensure compliance with S. 42 of the Evidence Act.

SUPPORTING YOUR SUCCESS.

13. Do not append “Without Prejudice” communication to
your affidavits. This is not acceptable and should not be
overlooked. Diligence is required.
14. E ndorsement of Interpreter must be included if translation
was necessary. This is a significant oversight if missed. The
Courts will not be happy with counsel if this is missed.

DOPROCESS.COM
INQUIRIES@DOPROCESS.COM
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15. Review affidavit evidence to identify any conflicts that
may exist.
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CONTINUED, FROM PAGE 4: Affidavits and Summary Trial Applications (Rule 9-7)

A quotation from the leading authority that sums up the
importance of accuracy is noted in Inspiration Management
Ltd., v. McDermid St. Lawrence Ltd. (1989), 36 B.C.L.R. (2d)
202 at pp. 216-217, [1989] B.C.D. Civ. 3651-13 (C.A.):
It is unfair to scoop-load volumes of disjointed affidavits
and exhibits upon the chambers judge and expect him or
her to make an informed judgment. If counsel do not take
care in the preparation of the material the chambers judge
is entitled to send them away to put the material in proper
order. Confusion in the form of mass disorganized fact and
paper should not be permitted.
Hearsay
Affidavit evidence must be based on personal knowledge.
Where facts are based on “information and belief”, these
facts should not be included in your affidavit material in a
Summary Trial application. The reason for this is facts based
on “information and belief” are in breach of the hearsay rule;
therefore, these facts will be deemed inadmissible. As noted
in BMG Canada Inc. v. John Doe, [2005] 4 F.C.R. 81 (C.A.): at
paras: 15 and 21:
T he affidavits filed in support of the motion were deficient
in that the evidence failed to satisfy the requirements of
Rule 81 because “major portions of these affidavits are
based upon information which Mr. Millin gained from his
employees. Accordingly they consist largely of hearsay... Mr.
Millin gives no reason for his beliefs.
Much of the crucial evidence submitted by the plaintiffs
was hearsay and no grounds are provided for accepting that
hearsay evidence. In particular, the evidence purporting to
connect the pseudonyms with the IP addresses was hearsay
thus creating the risk that innocent persons might have their
privacy invaded and also be named as defendants where it is
not warranted. Without this evidence there is no basis upon
which the motion can be granted and for this reason alone the
appeal should be dismissed.
In order to have hearsay admissible, a test must be
established of necessity and reliability, which was outlined in R.
v. B. (K.G.), [1993] 1 SCR 740, 1993 CanLII 116 (SCC), which
was highlighted in Castellan v. Muncey (Estate), 2004 BCCA
128 (CanLII):

as discussed in R. v. K.G.B., 1993 CanLII 116 (SCC), [1993]
1 S.C.R. 740, the test of necessity was found to have been
met because Mrs. Muncey was deceased, but the test of
reliability was not thought by the chambers judge to have
been met. The reliability, of course, is all bound up with
credibility and, with respect, it seems to me that to make
adverse findings on reliability without seeing the witnesses
on whom the whole assessment of credibility depends, is a
poor foundation for a finding of reliability or unreliability.
Affidavits on information and belief can be used in a
Summary Trial application when the evidence is used for the
purposes of persuading the Court that the matter should not
proceed summarily. Calder v. King (1994), 1994 CanLII 2758
(BC SC), 91 B.C.L.R. (2d) 336.
Note that if your affidavit contains hearsay evidence, this
may result in your affidavit being deemed deficient and may be
struck. Also, it should be noted that an adverse inference may
be drawn by the Court. In Prodigy Graphics Group Inc. v. FitzAndrews, [2000] O.J. No. 1203) states:
 dverse inference may be drawn against a party for failure
A
to submit relevant evidence which would be suspected to
support the party’s case. The court may infer reasons for the
evidence not being included.
Part 2 of this article which will appear in the next edition of
the Paralegal Press and will examine Section 42 of the Evidence
Act, examples of business records, how to tender business
records as evidence, and conflicting evidence in Affidavit
material. Stay tuned!
See Disclaimer in “About” page of https://caselawcorner.
com/
We encourage all Paralegals to review the recent
decisions of the Court on a weekly basis on the BCSC
Judgments site. This review process will offer an in-depth
comprehension of the BCSC Rules and enactments.
Priscilla Cicek has worked in the legal industry for 25 years. She is a
Legal Assessment Specialist representing BridgePoint Financial Group
in Western Canada. She is also BCPA’s Professional Development
Program Chair and an Instructor with the VCC Paralegal Department,
Vancouver.

With respect to the principled approach to the hearsay rule
www.bcparalegalassociation.com		
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Need help navigating your career?
Let Hunter West be your guiding light.

hunterwest.ca

JoAnne Peppiatt

6

Winter 2019

				

Elizabeth Borrill

Mike Aujla
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604 609 6188

Stephanie Hacksel
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YOUR MONEY
BY DEREK FULTON, CFP,
MANULIFE SECURITIES INVESTMENT
SERVICES INC.

The Importance of Diversification

T

hroughout my career as a financial advisor, I have
worked with a number of clients who have chased
hot stocks. From high-tech and Nortel to bitcoin to
marijuana stocks, people get lured by the “get rich quick”
scene. Unfortunately, by the time the general public hears
about these stocks, the investments have already increased in
value significantly. People end up chasing returns when they
should be looking for solid investments.

Speak with a certified financial advisor to see if your portfolio
is set up to meet your financial goals.

This is not to say that people haven’t made money on these
types of stocks. But an exit strategy is also required, as well
as an analysis to determine how much money they will feel
comfortable losing should the investment(s) fail.
So, what if they do fail? Well, we have all heard the old
saying “Don’t put all your eggs in one basket”. This applies
to investing especially. It’s important to diversify because
different assets will perform differently in different markets.
It’s simply smart to have a cross-section of assets to meet
the unpredictability of the markets. For instance, the current
housing market is softening as interest rates increase and
mortgages become harder to qualify for. As the stock market
becomes more volatile, and rising interest rates damage bond
portfolios, investors have started asking themselves “What
should I do now?” In fact, a multitude of opportunities
exist all the time, so it is important to have a range of assets
across categories. A finance professional can balance your
portfolio and help you take advantage of all of the available
opportunities (not just the hot ones).

Derek Fulton is a Financial Planner with Manulife Securities
Investment Services Inc. He is a Certified Financial Planner CFP,
a fellow of the Canadian Securities Institute FCSI, a Chartered
Investment Manager CIM and Financial Management Advisor FMA.
Derek has advised clients on their financial affairs for more than 20
years.

BCPA Professional Development Program
The BCPA’s Lunch & Learn section has rebranded to become the Professional Development Program!
Plan to attend these educational and informative lunchtime courses that will serve to enhance your substantive knowledge
and increase your comprehension of the Rules, the Statutes, and the common law! It is a key component of being a high-level
Paralegal to remain current in the law.

SAVE
THIS
DATE

Tuesday, January 29, 2019 at 12:00 pm
Guest Speaker Chelsea Hermanson,
Associate Counsel at Branch McMaster, will
present: An Overview of Class Actions
The course will include a discussion
focusing on the following related topics:
• Review of the Relevant Statute

www.bcparalegalassociation.com		

• Procedural Issues
• The Life of An Action
• Certification
• Settlement Process
Stay tuned for registration details.
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EVENTS

Victoria Networking Event

I

n September, BCPA President Michele Ross, and BCPA Directors Valerie Hollingdale, Priscilla Cicek and Natasha Donnelly attended
the Victoria Networking event at Perro Negro Tapas + Wine in downtown Victoria. We had a great turnout! Our members enjoyed
refreshments with wonderful complimentary appetizers. Directors embraced the opportunity to connect with Island members – one-toone. Thank you to all members who attended; it was a fantastic evening!
• Platinum sponsors - NYRC; Do Process Software
• Gold sponsors - Viewpoint; GTD Scientific
• Silver sponsors - AssessMed
• Prize donors - AssessMed; NYRC; Do Process Software; Viewpoint; GTD Scientific; Health First Health Care Solutions
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Serving Canada's IME Needs

Medicolegal IMEs

Disability IMEs

FCEs

Medical File Reviews

CFCs

Claims Review
Services

For more information about our services and assessor disciplines, please contact us at 778-372-1410 or email
us at: inquiries.bc@nyrc.ca.
EDMONTON

www.bcparalegalassociation.com		
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CapU UPDATE
BY CELESTE CHAMBERLAIN,
CAPILANO UNIVERSITY

Happy Birthday to Capilano University!
Capilano University celebrated its 50th birthday this year.
That’s right! We opened our doors to students on September
10, 1968! Last month, the entire university celebrated in style!
Not only did we host a fabulous party for the community, with
a variety of food trucks, a champagne-stocked alumni tent, and
performances by many wonderful musicians, but several of our
buildings underwent colourful make-overs for the occasion. To
commemorate the milestone, more than a dozen talented artists
(four of whom are grads of CapU’s School of Design) adorned
nine prominent exterior walls of our buildings with their designs.
From towering florals to bright geometric shapes, the results
are stunning! If you haven’t visited our campus lately, now is
the time! Or, if you’d like to see some of the murals and other
CapFest festivities from the comfort of your own home, we invite
you to browse the CapFest photo gallery here: https://capu50.
capilanou.ca/whats-happening/capfest/

Called to the British Columbia bar in 2002, Jennifer maintains a
corporate, securities and mergers & acquisitions practice at MEP
Business Counsel. Jennifer has practised at leading business law
firms in Vancouver and London, England. She has a BA from the
University of Victoria (with a major in Pacific and Asian Studies
and a minor in Anthropology) and an LL.B. from UBC. Jennifer
currently teaches Securities Law online to paralegal certificate
and degree students, and will teach Corporate Procedures
to our degree and diploma students next semester. Vincent
Keramat has a BA in Political Science from UBC, an MA from
the University of Sheffield, and has completed the certification
program with the Federation of Law Societies of Canada (LL.B.
equivalent). Vincent has taught law courses at a number of
universities and colleges across the Lower Mainland. Vincent
has joined our new LAA online program and currently teaches
Introduction to the Legal System.

Fall has been as busy as ever here in the School of Legal
Studies. We launched our new online Legal Administrative
Assistant program, and our paralegal diploma, degree, and
certificate programs all remain in high demand. In fact, we
have waitlists for all of these program options. In addition, we
sometimes have to double-up on sections of our courses for
our certificate students to accommodate demand, as we did for
Estates and Procedures in the Spring 2018 semester and Legal
Drafting in Summer 2018.

At the School of Legal Studies, we want to be sure we always
support the legal community as best we can, in terms of our
curriculum and programming. If you have any suggestions or
recommendations, we would love to hear from you! Contact us
at legalstudies@capilanou.ca.

We continue to develop new electives and expect to have
some exciting ones to announce in the near future.
As the program continues to grow, so does our wonderful
team. We gladly welcomed two new members to our faculty.
Jennifer Macgregor-Greer is an experienced corporate lawyer.

Best wishes for the holidays!

Celeste Chamberlain received a Bachelor of Arts in Psychology
from the University of Victoria in 2005 and a J.D. from UBC in
2010. She articled at the Vancouver firm of Farris, Vaughan,
Wills & Murphy and, after being admitted to the bar in 2011,
continued practising there as a litigator. Celeste joined the
School of Legal Studies at Capilano University in the Spring of
2017. She has taught a variety of courses over the last couple of
years, including Legal Drafting, Legal Interviewing, Estates and
Procedures, and Introduction to Law.

Share Your
Expertise!
Are you interested in submitting an article
for the BCPA Paralegal Press?
Send your article ideas to
veronica@bcparalegalassociation.com.
10
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Need a
Better
Process
Server?




NAPPS member with access to over 2,000 Process Serving companies internationally
E-Filing available through our BC Court Services Online account
Instant email updates when attempts have been made with the server’s notes and GPS coordinates

Call Expedited Motion Process Serving Ltd., today!
Cite promo code bcparalegalpress2018 for 10% off any of our services.
Metro Vancouver | Fraser Valley | Greater Victoria

 www.expeditedmotion.ca |  (604) 783-7259 |  info@expeditedmotion.ca

Earn your Paralegal Diploma or
Certificate at VCC or update your
legal and office skills with a variety of
professional development courses.
Applications accepted year-round.
paralegal@vcc.ca

vcc.ca/paralegal

www.bcparalegalassociation.com		
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EVENTS

Annual Fall Dinner

I

n October, we held our Annual Fall Dinner event at the Terminal City Club. We were fortunate to have Dr. Joti Samra as our
keynote speaker. Dr. Samra gave an informative presentation on the importance of psychological health and resiliency in the
legal sector.

Our sponsors continue to generously support our events with fantastic draw prizes. After being on the Board for 11 years,
one of the draw prizes was won by former BCPA President, Yves Moisan! Congratulations again, Yves, and thank you to all
members who attended and helped make the evening a huge success.
• Platinum sponsors - Hammerberg Lawyers; Hunter West Legal Recruitment; NYRC
• Gold sponsors - Ricoh Canada; Viewpoint; GTD Scientific
• Silver sponsors - Impact Recruitment; Do Process Software; Dye & Durham; IMA Solutions
• Prize donors - Hammerberg Lawyers; NYRC; Hunter West; Viewpoint; Ricoh; GTD Scientific; Dye & Durham; IMA Solutions;
Korbitec; ZSA Legal Recruitment; Capilano University; Health First Health Care Solutions; CLE BC
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EVENTS

OUR COMMITTMENT:
Understanding the needs of our clients.
Providing high quality assessments delivered by
experienced medical professionals who are acutely aware
of the impact that their opinions have on the claims
handling process.
Providing a customer focused complimentary pre-booking
clinical consultation to ensure the appropriate medical
specialist is assigned to each and every referral.

OUR MISSION:
To consistently provide the highest quality, evidence-based,
credible, and defensible third party medical reports that are
unbiased, without compromise, and reﬂective of the strict
professional values of our assessment team.

www.assessmed.com
Phone: 604-603-5084
www.bcparalegalassociation.com		
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How to Find Electronic
Evidence and Why You
Need to Preserve it
BY ANN HALKETT, ALEXANDER HOLBURN BEAUDIN + LANG LLP &
MONIQUE SEVER, HARPER GREY LLP

T

he evidence you need for your case is created and stored
electronically. So how do you find what you need to
defend and/or prosecute the case? Where should you
begin and why? What should you keep in mind during the
process? These very important questions should be answered
immediately upon receipt of the file.
Requesting Electronically Stored Information (“ESI”) takes
more time and thought. It is not enough to ask that a client
produce “all electronic documents” relating to the case. The
difficulty is that ESI can be stored in multiple locations. Also, it’s
not always easy to access or locate, unlike paper documents.
ESI requires that you work with the client to determine
how and where they keep their records. ESI also requires that
you provide the client with additional direction in terms of what
you need them to do to assist in locating the evidence, and
how you need them to give it to you. For example, does the
client have a Mac or Windows computer? How will you read
iWorks documents on your Windows PC?
The first step in the identification of relevant ESI is to develop
a plan. The plan should:
• Identify any records-management policies and whether
individuals follow same;
• Identify key contacts at your client’s site(s);
• List the types of data that are relevant (such as word
processing documents, email, voicemail, etc.), or are likely
to be relevant;
• List the types of software and systems the client uses;
• List all of the custodians (people who own the evidence), and /or
potential custodians and the location of their data; and
• Identify the sources of data (paper, active, archival or
forensic).

Since electronic evidence can easily be deleted or changed,
it is important to ensure evidence is preserved so that you can
collect it precisely when you need it. This is referred to as a
legal hold and is achieved by issuing a letter to your client,
the opposing party, and/or non-parties who may have relevant
electronic evidence. These letters should be issued as soon as
possible upon receipt of the file. The preservation of electronic
evidence relates to the suspension of an organization’s routine
data destruction policies. What to preserve really depends
on the facts of the case (as it is not possible to preserve
everything).
A litigation hold / preservation letter should seek to halt
routine practices that destroy potential evidence, such as:
• Server backup tape rotation;
• Electronic data shredding;
• Scheduled destruction of backup media;
• The automatic deletion of emails if the email system has an
auto-delete feature set;
• The re-imaging of drives; and
• Drive hardware exchanges, and the sale, gift or destruction
of computer systems.
The purpose of the preservation letter is to educate your
client or opponent or both about relevant electronic evidence,
and the importance of taking prompt, affirmative steps to see
that evidence remains accessible.
Once the data gets identified and preserved, we move on to
the collection of that data. Stay tuned for our next article about
important things to keep in mind when collecting electronic
evidence.

Ann and Monique teach Electronic Discovery & Litigation Technology at Vancouver Community College. For more
information on the course check out http://www.vcc.ca/programscourses/courses/electronic-discovery--litigation-technologylegl-1180/
Ann Halkett is the Litigation Support Manager at Alexander
Holburn Beaudin + Lang LLP. She is responsible for all aspects of
building and maintaining firm-wide litigation support systems and
practices, selection and implementation of litigation support and
eDiscovery technologies, creation and implementation of effective
litigation support practice policies, procedures, oversight and
management of litigation support personnel, and education within
the firm. She has more than 20 years of legal experience and, and
is certified in a number of different litigation support software
programs. Ann is a member of the BC Paralegal Association, BC
Legal Management Assocation Litigation Support Subsection, and
the International Legal Technology Association.

www.bcparalegalassociation.com		

Monique Sever is a Paralegal and eDiscovery Specialist at Harper
Grey LLP in the Commercial Litigation Practice Group. She has extensive
knowledge in the design and use of various document management
systems utilized for complex, document-intensive and multi-party
litigation. She provides advice and support to assist with the firm’s
variety of litigation support software as well as assisting clients with
the collection of their electronically stored information, and the review,
analysis and production of same. Monique is the Co-chair and a
contributing member of the Practice + Procedures Focus Group that
assists the court with the drafting and updating of the Electronic
Practice Directive and the Guidelines on Benchmarking of Costs paper
for the Canadian Judicial Council. Monique is a member of the BC
Paralegal Association, BC Legal Management Association Litigation
Support Subsection, Association of Litigation Support Professionals
(Vancouver), and the International Legal Technology Association.
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BCPA members - Stay connected to CLEBC!
cle.bc.ca/twitter
cle.bc.ca/facebook
cle.bc.ca/linkedin
cle.bc.ca/youtube

Subscribe to our monthly newsletter:
cle.bc.ca/sign-up-for-email
Customer service 1-800-663-0437

Are you waiting for your files to be returned to you?
We complete most general filings and searches the same day.
West Coast Title Search Ltd.

New Westminster 604-659-8600
Vancouver
604-659-8700
Victoria
250-405-6000
info@wcts.com | www.wcts.com
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Does Driving under the Influence of
Marijuana Constitute Negligence?

BY KEVIN YEE,
HELPFORME.CA PERSONAL
LEGAL SERVICES

Revised and updated from an article originally published in The Georgia Straight

L

egalization of cannabis came into effect in Canada on
October 17, and it seems that many aspects of life will
be affected. Students and employees have signed on
to update school or workplace policies on marijuana use.
Travelers need to stay current on border-crossing policies,
which have already seen several rewrites over recent weeks.
Investors have started putting their money into cannabis
companies. Even The Georgia Straight has an entire section
devoted to cannabis.
Of course, health and public safety is a common concern
with the legalization. One particular concern is road safety
and impaired driving. The new laws and regulations set
out maximum allowable THC* levels to address this risk.
These limits are to promote public safety from a criminal law
standpoint.
That said, impaired driving can be an issue without
becoming a criminal matter. Driving on our roads already has
its own risks. Combine that with the physiological effects of
marijuana and you’ll see another arena where this issue will
be raised: personal injury lawsuits.
Previously, I addressed how medical marijuana is relevant in
personal injury lawsuits. In some instances, the courts have
accepted medical marijuana as a form of treatment. In doing
so, the courts can award damages that cover those expenses.
These personal injury lawsuits, such as those stemming
from car accidents, typically involve acts of negligence.
Determining whether someone was negligent can be another
issue where cannabis is relevant. So does driving under the
influence of marijuana amount to negligence?
The short answer is: not necessarily. The mere use of
cannabis, in itself, does not equate to negligence. It’s just not
that simple. That’s because negligence, in law, has a special
meaning. First, you need a situation where a person has a
legal duty to take reasonable care to avoid foreseeable harm
to others. Second, that person fails to meet this duty. Third,
there is harm caused from this failure to meet the duty. If
you have these elements, you have negligence. And when

someone is negligent, they are legally responsible for the
damages and losses caused.
How does cannabis factor into a car accident where both
drivers blame each other? Just because one driver was
using cannabis, doesn’t mean that person was negligent.
An important question in determining negligence, where
cannabis is considered, is causation. Did the cannabis use
actually cause or contribute to the accident?
Let’s go through an exercise to show how this works. At
around midnight, a person smokes marijuana. At 2 a.m., that
person gets into a car and drives southbound through an
intersection with a green light. Approaching this intersection,
heading northwest, is a police cruiser with its lights flashing
and siren blaring. The officer is responding to an emergency
call and is going way beyond the speed limit. The cruiser
entered the intersection on a red light and struck the other
car. Tragically, it’s a serious accident with multiple fatalities.
This was the exact scenario before the courts just a few years
ago. So who was negligent here – the impaired driver or the
speeding officer?
The court factored in the red light for the officer, the police
cruiser’s speed, and the poor visibility at this intersection. It
found that the officer was negligent by not exercising the
care required of a reasonable police officer. But what about
the driver who smoked marijuana? Was there a sharing of
blame?
The court considered the driver’s marijuana use and its
impact on reaction time. A toxicologist gave evidence that the
driver was impaired but the toxicologist could not say what
exact impact the THC levels had on this person.
Which brings us back to causation. Did marijuana actually
cause or contribute to the accident? Without evidence on
the marijuana’s actual impact on this driver, the court did not
think so here. The court felt a sober driver would not have
avoided the police cruiser either. As a result, the driver was
cont’d on page 18

*THC, or Tetrahydrocannabinol, is one of at least 113 cannabinoids identified in cannabis. THC is the principal psychoactive constituent of cannabis.
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CONTINUED, FROM PAGE 17: Does Driving under the Influence of Marijuana
Constitute Negligence?
absolved of all blame and the fault rested entirely with the
officer.
To be clear, the court was not endorsing impaired
driving. It was not suggesting that impaired driving would
be overlooked or excused. It was making a decision of
negligence for a particular set of facts and evidence. With
different facts or evidence, the court could just have easily
found the impaired driver negligent. That’s why you can’t take
this decision to mean that you can get away with driving after
cannabis use.
And if you need another reason to drive sober, it’s this:
impaired driving may violate the terms of your insurance
policy. Your insurance coverage may be revoked when you
need it the most.
When determining the fault for a car accident, cannabis
use would be viewed in the same way as other reckless
behaviours like drunk driving or text messaging. Such
behaviours would be looked at closely for its cause and
effect leading up to the accident. Regardless of whether it
helped cause an accident, these risky behaviours can lead
to disastrous consequences for everyone. Impaired driving is
dangerous; plain and simple. In fact, the impaired driver from
that court decision died in the accident.
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A word of caution: you should not act or rely on the
information provided in this column. It is not legal advice.
To ensure your interests are protected, retain or formally
seek advice from a lawyer. The author’s opinions of the case
are based on the court’s published reasons and not on any
firsthand knowledge of the lawsuit or its parties.
Kevin Yee is a personal injury lawyer at Helpforme.ca Personal
Legal Services. He acts for people who have been injured and can
be reached here. If you have topics that you’d like Reasonable
Doubt to cover or if you have a general question for a lawyer,
you’re feel free to send Kevin an email: kyee@hammerco.net.
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United States-MexicoCanada Agreement
(CUSMA) - The
Agreement formerly
known as NAFTA
BY SARA ADEL, MAYNARD KISCHER STOJICEVIC

A

fter more than a year-long negotiation that at times
got very personal, we say hello to USMCA, a new
trilateral trade agreement between the United States,
Mexico and Canada. Here’s a look at the key points of the
USMCA.
One of the most prominent changes in the USMCA is its
agricultural concessions, namely Canada’s agreement to
give US farmers more access to its dairy market. The change
is significant because both the US and Canada have long
protected their dairy farmers from competition. US milk
producers will enjoy some benefits, at the expense of their
Canadian counterparts.

Once the three leaders have signed the agreement by the
end of November, the deal needs approval by the Canadian,
American and Mexican governments, which is likely to occur.
The US Congress will likely not consider any agreement until
2019.
Sara Adel, B.A. (UBC), Paralegal Studies Diploma (Capilano
University), is a Paralegal with Maynard Kischer Stojicevic. She
specializes in immigration law, providing assistance to clients and
corporations in Canadian immigration matters. Sara is a member
and director of the BCPA.

The USMCA’s dispute-settlement mechanism has drawn
equal attention. The “Chapter 19” procedure for settling
other trade disputes remains intact despite America’s
negotiators pushing for the removal of this dispute resolution
mechanism for anti-dumping and countervailing-duty cases.
Chapter 11, however, which allows companies from one
country to sue a government if they think they’ve been
mistreated, was removed from the deal.
The third notable change in the USMCA is the introduction
of a sunset clause. While NAFTA’s life span was indefinite,
the USMCA will expire in 16 years. Initially, the USA called
for a provision requiring the new agreement to be renewed
every five years, with sunset as the default option, an extreme
demand that would have crippled the deal. The uncertainty
over the agreement’s survival was too much and would have
impaired businesses’ ability to plan ahead.
Cultural exemptions remain unchanged in the new USMCA
deal. This was a must-have for Canadians; otherwise, it
would have allowed American companies to buy/acquire
Canadian newspapers or TV stations.
The new agreement will require that 75% of vehicle
parts to be made in North America in order for the car to
be free from car tariffs. Canada won’t be subject to tariffs
on automobiles or automobile parts as long as they stay
below specified quotas. The tariffs on Canadian aluminum
and steel will remain in place since they were not part of the
negotiations.
USMCA has been negotiated but it needs to get approved.
www.bcparalegalassociation.com		
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PROFESSIONAL EVENT REPORT
BY MICHELE ROSS, QUAY LAW CENTRE

LSBC AGM Report and Call to Action
Your feedback could impact your legal career

T

he Law Society of British Columbia (LSBC) scheduled
its Annual General Meeting for October 30, 2018.
Due to technical difficulties, lawyers attending online
were unable to vote so the meeting adjourned and was
subsequently rescheduled for December 4, 2018. BCPA
President, Michele Ross, attended both meetings and
provides this report on important actions that took place
during and between the meetings.
October 30: Vancouver lawyers Karen Nordlinger,
Q.C. and Peter Leask, Q.C., put forth a Resolution asking
Benchers of the Law Society to withdraw their application to
the provincial government seeking legislative amendments
to the Legal Profession Act and to direct the Benchers to
refrain from any further action to have non-lawyers practice
law. Given the AGM was adjourned, this Resolution was not
voted on.
November 19: The Attorney General Statutes
Amendment Act, 2018, was introduced into the legislative
assembly and has since received Royal Assent. This includes
amendments to the Legal Profession Act to expand the types
of professionals who can provide legal services to the public.
This includes licensed paralegals, who would be permitted
to provide a limited scope of services. The amendments will
provide authority for the LSBC to make rules establishing the
scope of practice for licensed paralegals, and for licensed
paralegals to be regulated by the LSBC.
December 4: At the continuation of the AGM, the
aforementioned Resolution was amended, as follows:
Be it resolved that membership directs the Benchers:
a. to request that the provincial government not pass
regulations to bring the licensed paralegal amendments
into force until the Benchers have had more time
to complete their consultations regarding licensed
paralegals; and
b. not to authorize licensed paralegals to practice family
law under the authority provided in the amendments to
the Legal Profession Act.
Lawyers spoke both for and against the amended
Resolution over the course of several hours. During
the debate, a lawyer attending online (when it was his
opportunity to speak) indicated he was mindful of the time
and so called the amended Resolution to be put to a vote.
Though a number of lawyers who intended on speaking
against the amended Resolution did not get an opportunity
to speak, the members voted to proceed with voting on the
Resolution. The final tally showed that 861 voted in favour
of the amended Resolution; 297 voted against it, and 62
abstained.
As part of the Law Society’s efforts to improve access
to legal services, it formed an Alternate Legal Service
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Providers Working Group earlier in 2018. The group works
to develop policy recommendations for consideration by the
Benchers for alternate legal service providers. Of significant
relevance, the group produced a paper entitled Family
Law Legal Service Providers: Consultation Paper. The Law
Society continues to seek feedback from the profession
in response to the paper. This is an important opportunity
for all paralegals to share our opinions and insights and
help influence progressive outcomes for our profession.
The BCPA encourages all members of the BCPA to
participate by responding to the paper by 5:00pm
on December 31, 2018. The information will be used to
analyze and develop the policy initiative described in the
consultation. Please note that all submissions will be
published on the Law Society website. (If you have
any questions about the collection, use or disclosure of
this information, contact Michael Lucas in the Policy and
Legal Services department at the LSBC at 604-669-2533 or
mlucas@lsbc.org.)
The working group will consider written submissions it
receives to help inform its final recommendation to the
Benchers regarding the proposal.

Access the Consultation Paper on the Law Society
website at: https://www.lawsociety.bc.ca/about-us/
news-and-publications/news/2018/law-society-seeksfeedback-on-alternate-legal-serv/ and provide your
feedback by 5:00pm on December 31.

Despite the passing of the amended Resolution on
December 4, 2018, the amended Resolution is not binding
on the Benchers; however, they will give consideration
to it. The BCPA will continue to keep members informed
as to developments that unfold with respect to licensed
paralegals.
You can read more about this important topic in Canadian
Lawyer magazine and The Lawyer’s Daily:
https://www.canadianlawyermag.com/legalfeeds/bcparalegal-association-supports-lsbc-creation-of-licensedparalegals-16525/
https://www.thelawyersdaily.ca/articles/9268
Michele Ross is a designated paralegal working in the area of
family law at Quay Law Centre. With almost 25 years of experience
in the legal field, she is a paralegal who has built a successful career
path focusing on the area of family law. Michèle received her
paralegal certificate from Capilano College (as it then was) in 2003.

2019 BC Paralegal Association, All Rights Reserved		

Winter 2019

21

The Bruise You Can Use!
BY HANNAH VARTO, MN, NP(F), SANE-A OF OBJECTIVE
CONNECTIONS CONSULTING ON BEHALF OF NYRC

T

here is no limit to the number of injuries that might be
seen in victims of abuse or assault. The most common
injury in these victims is bruising. It’s also one of the
most common injuries that victims or suspects might dismiss
or attempt to explain away. Analysis, interpretation and an
understanding of bruising can help or hinder a case.
Bruises are caused by non-penetrating blunt force trauma
to the skin. Tiny blood vessels called capillaries burst
beneath the skin and leak into the surrounding tissues. The
appearance of bruises is dependent on the force and location
of the injury, the mechanism that caused the injury, how a
person’s blood clots, medical conditions, medications, age,
skin colour, and gender. And yet, the human body has the
potential to offer investigators a great deal of information.
Objective and accurate medical-forensic documentation
of bruises can be very important evidence in cases of
suspected abuse or assault, but it’s not something medical
professionals typically do very well. If not skipped altogether
(which sometime happens), there can be confusion around
terminology used and the analysis of bruising in medical
records. Without the accurate description of appearance,
colour, shape, size and location of a bruise, interpretation
becomes debatable.
Take a look at these four pictures (see Fig. 1). These were
taken after a soccer game during which my face met with a
goaltender’s knee. Can you tell where the impact occurred?
Although the knee hit my upper left eye socket, the blood
pooled in the bottom of my eye socket. To the untrained
eye, it looks like the knee hit my cheekbone or eyeball. The
location of impact cannot simply be deduced from the exact
location of a bruise. Gravity plays a role in certain areas of the
body, especially beneath the eyes.
Now guess which bruise is 24 hours, 48 hours, 72 hours
and six days old? Show this to five different people and you’ll
get five different answers. A forensic medical expert with
experience in interpersonal violence shouldn’t even guess.
The forensic science is clear: there are too many factors that
affect how a person bruises to be able to accurately and
objectively determine its acuity. A busy or inexperienced
medical professional might document bruising as “two days
old”, which can easily be disputed.
Just because we cannot accurately apply a timeline to

Fig 1. My left eye after a soccer injury. Note the location of blood
pooling. Can you tell which photo is 24 hours, 48 hours, 72 hours
and 6 days old.

bruises does not mean that this common injury should be
dismissed in an investigation. Bruises can still tell a story. The
mere presence of a bruise is evidence of blunt force trauma
and injury. Some bruises are not outwardly visible because
they are deeper in muscle tissue, internal organs or within
the skull. These bruises are usually first identified by medical
professionals when patients present with pain, but no visible
signs of injury. In a medical record, they may be written as
“soft tissue injury” rather than bruising.
Patterned bruises take on the shape of the object that
caused them, such as a hand, shoe print or belt. These types
of bruises can provide a lot of information about the incident,
especially when the victim is unconscious, unable or unwilling
to tell their story. Fingertip bruising is a common patterned
injury caused by gripping, squeezing or forceful restraint.
They are round or oval, and slightly larger than the fingertips
(due to skin elasticity). When analyzing patterned bruises, it’s
important to consider that the mark left by an object will vary
according to the rigidity, flexibility and force applied.
The location of a bruise can assist in determining likelihood
of accidental versus intentional injury. Larger body surface
cont’d on page 23
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CONTINUED, FROM PAGE 22: The Bruise You Can Use!
areas such as the buttocks or back may reveal more clues
than bruises on bony surfaces. Softer body parts mold
around the object at the time of impact and then return to
the original state. Think about a punch in the stomach. The
contours of the body naturally move to deflect and or absorb
the force of impact. The body thus concentrates or disperses
the force of impact, which can then affect the appearance of
a bruise.
The presence of defensive bruises also speaks to the
importance of understanding the exact location of injury on
the body. It is natural instinct for a person to try to protect
their more vital body parts during an attack by deflecting
with hands, arms, legs and feet. The victim may curl up in a
ball, tucking their head in, thus leaving their legs, back and
buttocks to receive the majority of the impact. Understanding
why certain areas of the body might appear more bruised
than others might support or refute a story.
Clothing also plays a role in how bruises are interpreted.
Clothes can change the impact of the force to absorb and
diffuse it. Think about a punch in the arm while wearing
a puffy winter jacket versus a thin windbreaker. Although
the same force may be applied, the bruising will likely be
different.

Knowledge of the pitfalls of wound interpretation can
assist in disputing or corroborating a victim’s or a suspect’s
story. Accurate and objective analysis of injury might suggest
a possible weapon or object used to inflict the injury.
There might be an assumption about timelines or force.
Understanding standards of forensic medical documentation
and the common errors made in medical records with respect
to cases of violence can help strengthen your next case.
Consider including a forensic nurse examiner or legal nurse
consultant with experience in injury identification to your
legal team.

Hannah Varto is a Nurse Practitioner with extensive experience providing acute and
long-term medical-forensic care to victims of violence in the Lower Mainland of British
Columbia. She has international certification as a Sexual Assault Nurse Examiner – Adult/
Adolescent (SANE-A) and works closely with Registered Nurse and Forensic Nurse
Examiner, Kuldip Takhar. As co-owner of Objective Connections Consulting, Hannah
provides forensic and medical-legal consultations with a specialization is in advanced
nursing practice, women’s health and interpersonal violence.
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